DEEPHAVEN CITY COUNCIL MEETING

MONDAY, APRIL 16, 2012

MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Councilmembers John Wheaton, Keith Kask, and Josh Hackney

ABSENT:
Councilmember Darel Gustafson 

STAFF:
Police Chief Cory Johnson, Zoning Coordinator Gus Karpas, and City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE APRIL 2, 2012 COUNCIL MINUTES
Motion by Councilmember Kask to approve the April 2 2012 City Council minutes.  Seconded by Councilmember Hackney.  Motion carried 3-0.

Councilmember Wheaton enters at 7:03 p.m.

4. MATTERS FROM THE FLOOR
There were no Matters from the Floor this evening.

5. PLANNING & ZONING REQUESTS
A.  Combination/Subdivision - Request by Steven Streeter for a lot line adjustment between 20225 Lakeview Avenue and 20235 Lakeview Avenue.  Both lots are currently non-conforming in area and the proposed lot line adjustment would not bring either lot into compliance.  Section 1200 of the city code requires the Planning Commission to review the proposed lot line adjustment and submit their recommendations to the City Council.

Zoning Coordinator Karpas presented the request explaining the applicant was proposing to move the lot line separating two parcels he owned.  He said both lots are currently non-conforming and that this would not change with the combination/subdivision.  In addition, the applicant is seeking a variance of the minimum lot width of ten feet for proposed Parcel A.

Councilmember Hackney presented the Planning Commission report.  He said the request was hotly contested which led to two separate motions.  He said the first motion was to approve the request as presented.  This motion failed on a tie vote.  He said the second motion included moving the line to bring Parcel A into compliance with the minimum required lot width.  He said the rationale behind the motion was that it would remove the need for the lot width variance and would permit compliance with the required side yard setback which would eliminate possible issues in the future.  He said this motion also failed on a tie vote.

Steven Streeter explained that under current state statutes, he could construct new homes on both lots without a variance, but that he was looking at the bigger picture that an increased lot area on Parcel A would permit him to center the house and create a larger west side yard setback.  He said he’s not opposed to altering the lot lines as suggested by the Planning Commission but noted doing so would increase the amount of impervious surface on Parcel B.  He said his intent is to make Cottagewood better.

Mayor Skrede said he has asked for additional information and is consulting with the City Attorney to ascertain what discretion the city has vs. what it may be mandated to do.  He said his understanding of the state statute is that non-conforming structures are permitted routine maintenance and exterior alterations, but questioned if the city is required to look at a relocation of the home or the altering of the line.  He said he just wants the best condition for the neighborhood.  He said if the city is not required to consider the subdivision, he questioned why we would alter the lot lines if the properties can be developed without variances.  He also questioned the applicant’s protection under the statutes if the intent is moving a non-conforming footprint and wondered if by doing so he would lose his protection under the statutes.

Councilmember Kask said the applicant has two parcels of record under joint ownership and is free to come before the City Council for a combination/subdivision.  He believes the applicant has a building entitlement to both lots under state statutes.  He said the question before the Council is if what is being proposed more desirable than what currently exists.  He noted that even though the applicant has the entitlement to build on the parcels, the city still has the right to restrict the location of the structures to their current locations.

Mayor Skrede disagrees that the applicant has an entitlement to build on the parcel based on the City Code, which states undersized lots may be developed provided certain conditions are met.  Councilmember Kask asked staff if it was their understanding that the lots were permitted to be redeveloped.  Zoning Coordinator Karpas said it was common practice, though not stated in the ordinance that if a lot has been issued a sewer lateral it could be redeveloped regardless of its size since it has an existing use on it.  Kask said he was reluctant to deny the existing use, which he believes is a taking of the use.  He said the property is used as a residence and has been taxed that way for years.  He doesn’t want the city to be incorrect in its decision because it may open it up to a legal challenge.

Mayor Skrede said that is why he is seeking the City Attorney’s opinion.  He said it makes a great deal of difference to him if the city has latitude or if they are under a state mandate.  He said an increased lot width may be an improvement but there are other issues involved with the request including the movement of the non-conforming footprint.

Mr. Streeter discussed the dimensions of the existing structure and noted the proposed structure would not deviate from those dimensions.

Councilmember Kask said he feels strongly that the applicant is entitled to use the property as it currently exists.  He said anything done on Parcel A requires a variance and believes the city does have the latitude to permit the non-conforming structure to be relocated.  Mayor Skrede said it’s not his intent to deprive the applicant of a structure on Parcel A.

Councilmember Wheaton said this is new territory for the Council and there is a lot to learn and noted there are many different options on how to move the property line between the parcels.  Mayor Skrede said he would like to know what the state statutes say to protect the city from future applicants using this proposal as a reason theirs should be approved.  He just wants to know what the city can do and what it is mandated to do.

Councilmember Kask said the Council can act on the combination/subdivision request since it is separate from the variance requests for development of the parcels.  He said that in doing so, the Council is not bound to the proposed footprints shown on the subdivision since they require variance and the action is on the subdivision only.  He said the applicant is seeking the submitted property lines and his intention is not to redraw the lines.

Mr. Streeter said he was open to altering the lines but said the city has to look at the big picture.  He wants to make the concept as easy as possible.  He said a fifty foot wide width for Parcel A seems reasonable but said he doesn’t want to wait for six months to resubmit if the proposal is denied.  Councilmember Kask said the City Council could act on the subdivision request and remain silent on Parcel A.  He said the development of Parcel A could wait until we hear from the City Attorney regarding the city’s discretion.  Mayor Skrede said he wants the attorney’s advice on whether the non-conforming footprint could be relocated or if Parcel A is even buildable if the structure is removed.  He may also provide some guidance on the width of the proposed home.  Mr. Streeter said the current ordinance requires a minimum house width of twenty-five feet and the existing home is twenty-four feet wide.

Councilmember Wheaton said the point of requiring a fifty foot wide lot is so the structure could be brought into compliance with the required setbacks.  Councilmember Kask agreed this may be better for the city, but questioned if the applicant would be obligated to construct the home in compliance with the required setbacks since he still has the option to construct on the existing footprint.  He said he is interested in hearing what the City Attorney says about the city’s flexibility if the application increases the width of the lot.  Mayor Skrede wants the City Attorney to weigh in and tell the city if the applicant can meet the setbacks is he obligated to do so.  He said the only reason to go through this process is to bring the property into compliance.  Councilmember Wheaton agreed saying he wanted to avoid approving a fifty foot wide lot and having the applicant build the structure in the same location, essentially giving the home a larger yard.  Zoning Coordinator Karpas said the Council could set the required setbacks for the parcels as a condition of the approval, then it’s up to the applicant whether they want to abide with them or not.  By filing the subdivision with Hennepin County they are agreeing to the condition.

Councilmember Kask said the Council could act on the request as presented, but if it makes more sense to get further clarity on what the city’s options are in terms of conditions, it may make sense to wait.  Mayor Skrede agreed noting clarity could also be provided on the subsequent variance requests.

Mayor Skrede explained it is not the intention of the Council to drag this issue out.  Councilmember Wheaton asked about the statutory deadline for a decision.  Zoning Coordinator Karpas explained the state statutes permitted the city to extend the initial sixty day deadline an additional sixty days if further investigation is needed.  He said either the applicant can grant an extension or the city could send notice of the extension in writing to the applicant.  Mr. Streeter agreed to extend the statutory deadline an additional thirty-one days, expiring on May 22nd.

Mayor Skrede asked if the Council had a preference whether the applicant should present an amended lot line at the next meeting.  Councilmember Kask feels it should be kept as presented.  He said it would be good to extend the lot width on Parcel A to fifty feet, but the applicant is not required to.

Councilmember Hackney said if the applicant presented a forty foot wide lot and the Council conditions an approval to require a fifty foot wide lot, it would skew the calculations on the following variance applications.  He feels it would benefit the applicant to provide calculations for both potential lot widths.

Councilmember Wheaton asked about major changes to the subdivision and whether that would facilitate the need for a new public hearing before the Planning Commission.  Zoning Coordinator Karpas said plans are routinely amended at the Council level.  Wheaton noted that the Council has shown some latitude in the past in allowing members of the public to speak and asked that the Mayor do so on this request.

Motion by Councilmember Kask to continue the combination/subdivision request, as presented for 20225 and 20235 Lakeview Avenue until the May 7th Council meeting.  The continuation is necessary to permit the Council to further consult with staff and city attorney regarding the request.  Seconded by Councilmember Hackney.  Motion carried 4-0.  

Mayor Skrede opened the request to public comment.

Carole Gross, 20245 Lakeview Avenue, referred to the resident database kept by the city which lists the property of having a use as a garage.  She discussed the original plat of the property in 1951 where it described the use of the smaller parcel as the location for a detached garage.  She questioned the history of how this garage morphed into a residential structure used for rental purposes.  
Councilmember Kask said the city does not have a restriction on rental property.  He said it would have been a benefit if the parcel would have been labeled as an outlot when it was platted.  He said he doesn’t have an issue with the current use of the property as it currently exists.  He noted the property has been used for residential purposes for a number of years and has been taxed that way.  He feels the property is a separate parcel of record with an established use.  Mayor Skrede added he was not comfortable continuing that use until he is advised by the city attorney that it may continue or be modified.

Barbarajean Brandt commented she was under the impression that the city didn’t allow garage apartments.

Jennifer White, 20035 Lakeview Avenue, asked if the assessor assigned values to the properties based on their use.  Zoning Coordinator Karpas said he would contact the assessor and get that information.  Ms. White wondered about Councilmember Kask’s claim that the proposal is a betterment to the community and asked if this was legal term or value judgment on his part.  She said that perspective changes based on your location from the subject property.  
Councilmember Kask said the concept of a betterment can be viewed in many different ways and could include any change to a structure or a parcel of property.  He said any type of investment in a property can be seen as a betterment.  Ms. White noted the property could be brought into compliance if the proposed lot line is adjusted.  Kask said that could be a betterment and may not be one.  Ms. White asked if moving the property line removed the protections afforded the applicant under state statutes.  Kask noted the structure has a current location and agreed if the applicant moved the lot line to the east, he may not have the right to move the structure, but also questioned if moving the line obligated the applicant to shift the footprint to create larger setbacks.

Dan Martin, 20180 Lakeview Avenue, asked if the public would have an opportunity to speak at the May 7th Council meeting.  Mayor Skrede stated, historically, the Council has let the public speak even though the official public hearing is held at the Planning Commission level.

B.  Variance – Steven Streeter, 20225 Lakeview Avenue - Request to exceed allowable impervious surface area for the construction of a new single family home at 20225 Lakeview Avenue.  Section 1350.06(2)(a) permits a maximum impervious surface area of 25%.  The proposed impervious surface area on the property would be 30%.  A variance to exceed the maximum impervious surface area by 5% is sought.

Motion by Councilmember Kask to continue the variance request to exceed the maximum permitted impervious surface area by five percent for the proposed single family home, as presented at 20225 Lakeview Avenue until May 7th.  The continuation is necessary to permit the Council to further review the proposed subdivision/combination previously presented which is required in order to make the variance requests viable as presented.  Seconded by Councilmember Hackney.  Motion carried 4-0.  
C.  Variance – Steven Streeter, 20235 Lakeview Avenue – Request to encroach into the minimum required front yard, east side yard and west side yard setbacks and to exceed allowable impervious surface area to construct a new 732 square foot footprint for a new single family home at 20235 Lakeview Avenue.  Section 1310.02 of the Zoning Ordinance requires a minimum front yard setback of thirty-five feet, and minimum east and west side yard setbacks of fifteen feet.  The proposed home would be setback twenty-five feet from the front property line and eight feet from the east and west side property lines.  Variances of ten feet of the required front yard and eight feet of the required east and west side yard setbacks are being sought.  Section 1350.06(2)(a) permits a maximum impervious surface area of 25%.  The proposed impervious surface area on the property would be 32.4%.  A variance to exceed the maximum impervious surface area by 7.4% is sought.  Section 1310.02 requires a minimum residential house width of twenty-five feet. The applicant proposes a house width of twenty-four feet.  A variance of one foot of the minimum required house width is sought.

Motion by Councilmember Kask to continue the variance request to encroach ten feet into the required thirty-five foot front yard setback, eight feet into the required fifteen foot east side yard setback, eight feet into the required fifteen foot west side yard setback and to exceed the maximum permitted impervious surface area by 7.4% for the proposed single family home, as presented at 20235 Lakeview Avenue until May 7th.  The continuation is necessary to permit the Council to further review the proposed subdivision/combination previously presented which is required in order to make the variance requests viable as presented.  Seconded by Councilmember Hackney.  Motion carried 4-0.  

6.
UNFINISHED BUSINESS  

A.
Discuss Massing Impact of Newly Constructed Homes
Zoning Coordinator discussed the issue of massing and presented a procedure currently used by the City of Greenwood to limit massing based on lot area.  He said the Council may consider whether this would work for Deephaven by selecting some homes they feel fit in to the neighborhood and some that don’t and applying the formula.

Councilmember Hackney said he has reviewed Greenwood’s ordinance and feels it is too confusing.  He discussed how the mass of a structure and its height impact adjoining properties.  He believes massing is a concern for many residents, especially in such areas as Cottagewood and Deephaven Park, and should be addressed by the city.  He said he has had some discussion with Councilmember Kask on the issue including the concept of making height a function of the setback of the structure.

Mayor Skrede said one of the problems in Deephaven is that it gives a credit due to grade and then measures to the average of the highest peak.  He said a structure could be constructed with a steeper pitch and comply with the city code, but still be out of character with the neighborhood.  Councilmember Hackney believes the current ordinance encourages steeper roof pitches.

Councilmember Kask has heard and believes the transition to this measurement kicked off an era of larger construction within the city.  He said the process of aggregating the height was popular with many cities at the time.  He said he’s not sure that height is necessarily a good way to look at massing, but believes it would be a good exercise to find what we feel is objectionable and identify why we feel that way.  He said the impact of height was intensified when the side yard setbacks were reduced in the R-3 district.  He said the city may want to develop regulation predicated on lot width.  He said it will be difficult to draft regulations that are easy to understand.

Mayor Skrede said he’s more concerned with flat lots where height has a greater impact on adjoining properties as opposed to sloped lots.

Councilmember Hackney said he’s been told that Deephaven is on the verge of going through its next wave of development due to the recovering economy and believes now is the time to plan for it and draft regulations so development is done in a way the city wants.

Councilmember Wheaton expressed his belief that whenever a variance is sought, the Council may further regulate issues that fall outside of the actual request such as adjusting compliant structure height during a variance request for setbacks or impervious surface.

Councilmember Hackney asked how the process should proceed.  Councilmember Kask said by identifying a number of structures that may be deemed objectionable.

B.
Other

Councilmember Wheaton stated that he would be interested in reviewing the possible adoption of a tree ordinance, which determines how we would manage our trees within the City.  He stated that trees have such an impact on neighboring homes that we should review tree ordinances adopted by other cities to determine whether they would be applicable for our city.  
7.       NEW BUSINESS
A.
Review Shuck Park Tennis Court Resurfacing Bids

Administrator Young stated that the Shuck Park tennis courts were last resurfaced back in 2005 at a cost of $7,753.00.  He added that a portion of it was also repainted, free of charge, by Ray Finley of Finley Bros., Inc. two year’s ago.  Unfortunately, the repainting didn’t last and it is once again in need of resurfacing, particularly on the north side of the court.  He stated that this project has not been budgeted in 2012 because he had hoped that the repainting would last an additional year.  He stated that the resurfacing of Shuck Park tennis courts was included in our 2013 Capital Improvement Plan.
He stated that the following two bids were received in response to the Request for Quotes:










Contractors 

Contractor



           
Bid


Alternate

Total

Upper Midwest Athletic Construction      $6,900.00


$2,800.00

$9,700.00

Finley Bros., Inc.


      $8,970.00


$       0.00

$8,970.00

Administrator Young stated that Upper Midwest also submitted a Contractor’s Alternate bid that would include hydro blasting the courts to remove any loose / peeling paint ($2,500.00) and approximately 51’ of Armor Crack Repair System ($300.00).

Councilmember Wheaton stated that the surface of the court is in good shape, with very little cracking.  He stated that this is due to the fact that the courts have such a high crown.  He stated that the main problem with Shuck court has been the sap dropping on the courts from the overhanging tree limbs.

Mayor Skrede asked if this resurfacing would be dollars well spent.

Councilmember Wheaton stated that the paint is not holding to the surface and the resurfacing would correct this problem.  He added that he didn’t think that Upper Midwest’s proposal to hydro blast the courts and install 51’ of Armor Crack Repair System would do that much more to improve the courts. 
Motion by Councilmember Kask to award the bid to Upper Midwest Athletic Construction in the amount of $6,900.00 for the resurfacing of the Shuck Park tennis courts.  Seconded by Councilmember Wheaton.  Motion carried 4-0.
B.
Adopt Ordinance No. 05-38, Amending the Recreational Fire Ordinance
Police Chief Johnson stated that his Department has noticed that brush, tree limbs and grass are being burned in recreational fire pits and would like to amend the Recreational Fire Ordinance to prevent the burning of this material as part of a recreation fire.  He stated that the ordinance would be much easier for his officers to enforce be adding the provision that “No brush, tree limbs, leaves, grass, compost, or other yard waste shall be burned.  No rubbish shall be burned at any time.”  
Mayor Skrede asked how would the ordinance to differentiate between tree limbs and wood for the recreational fire.

Further discussion was held on modifying the language in the proposed ordinance pertaining to tree limbs.  Councilmember Kask suggested modifying the proposed ordinance by including the provision that no tree limbs under two inches in diameter shall be burned.

Motion by Councilmember Kask to adopt Ordinance No. 05-38, Amending the Recreational Fire Ordinance and to waive the second reading of the ordinance.  Seconded by Councilmember Wheaton. 
Motion carried 4-0.
C.
Other
There was no other New Business this evening.

Councilmember Wheaton exits at 9:40 p.m.
8. REPORTS FROM STANDING COMMITTEES
A. Public Works Committee
Administrator Young presented a review of the Public Works Committee meeting held on April 4, 2012 on the following items:

· Discussed and took no action on Construction Activity hours

· The City Engineer provided an update on the Vine Hill Bridge Project and the Vine Hill / TH 7 intersection
· Recommended City Park tree treatments at an increased cost of $5,296.16, with the expectation that costs will be substantially reduced in 2013
· Discussed Carson’s Bay Dock lighting & electrical service

B. Boat Committee
Administrator Young presented a review of the Boat Committee meeting held on April 11, 2012 on the following items:

· Developed a Boat Length Tip Memorandum
· Held a planning session on the development of Needs and Wants for the Shorespace Redevelopment Project
Discussion was held on the potential agenda items for the May 7th Council meeting.
9. ADJOURNMENT
Motion to adjourn by Councilmember Kask, seconded by Councilmember Hackney.  Motion carried 3-0.  The meeting adjourned at 9:55 p.m.

Respectfully submitted,

Dana H. Young

City Administrator
