DEEPHAVEN CITY COUNCIL MEETING

MONDAY, MAY 20, 2013

MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 700 p.m.

PRESENT:
Mayor Paul Skrede, Councilmembers Steve Erickson, Josh Hackney, Keith Kask and Darel Gustafson

STAFF:
City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve May 6, 2013 Regular & Special Council Minutes

B. Approve April 2013 Treasurer’s Report

Seconded by Councilmember Gustafson.  Motion carried 5-0.

4.
MATTERS FROM THE FLOOR
Ken & Maggie Corens, 18545 Lake Avenue, were present to discuss the possible rezoning of their lot, which would allow them to subdivide their lot.  Ken Corens stated that he would like the City Council’s advice and opinion on the use of their property.  He stated that they have a one acre lot, which they have owned since 1978.  He stated that they would like to subdivide their one acre lot into two ½ acre lots to allow their daughter to build on the vacant ½ acre site.  He stated that their lot was originally drawn as two ½ acre lots and lumped in with all the other one acre R-2 lots.  He added that their lot is one of the very few on Lake Avenue with an R-2 zoning designation.
Mayor Skrede stated that he met with the Corens last week and suggested coming to the City Council to determine whether we consider the lot coming into compliance with the zoning or if it would be spot zoning.  He stated that he also talked with William Judd, the adjoining neighbor, who is supportive of the Coren’s request but would not want to have his lot rezoned.

Councilmember Kask stated that although no action can be taken under Matters from the Floor, the Council can still give their opinions on this request.  He stated that some action must have been taken to combine these two lots.  He stated that a separate parcel of record is important because it gives credence to the development of two lots.  He noted that there likely was some arbitrariness in developing the Zoning Map but we would be opening up rezoning to allow two buildable lots in this instance.  He stated that we would have to offer this opportunity to anyone else with similarly situated lots.  He stated that it would not make sense to rezone this lot unless you would be willing to allow this for others.
Mayor Skrede stated that the uniqueness of the location might afford them this opportunity.

Councilmember Hackney stated that this corner doesn’t look as arbitrary as others.  He wondered if a variance could be granted instead of a rezoning.  He stated that he would not be in favor of rezoning but would prefer some other mechanism.  He stated that he is not necessarily against it but it doesn’t seem to make sense from a zoning standpoint.

Councilmember Erickson stated that he would not be opposed to rezoning.  He stated that the lot is clearly set to be split and the original plat shows two lots.  He stated that he recognizes Councilmember Kask’s concern that it may open up rezoning requests.

Councilmember Gustafson stated that he is familiar with the site and noted that this lot would be one of the few properties in the area in compliance with an R-3 District if it the rezoning were approved.  He noted that William Judd’s property is not in compliance with an R-3 District.  He stated that he wouldn’t have a big issue with the rezoning request.
Mayor Skrede stated that he would be concerned with precedence and would be interested in looking at other similar properties.  He stated that this doesn’t necessarily mean that we would have to bend to another person’s request.  He stated that he is supportive of the request.

Councilmember Erickson stated that he would agree with Mayor Skrede’s concerns and the Council would need to be careful on how this issue would be addressed.

Mayor Skrede stated that this is a unique lot because it abuts an R-3 District and the original plat shows it as two lots.

Ken Corens stated that he would be interested to see how many other lots are similar to their situation.
Mayor Skrede asked Councilmember Gustafson to bring this issue up to the Planning Commission when they meet tomorrow night.

5.
PUBLIC HEARING
A.
Adopt Resolution No. 16-13, A Resolution Authorizing the Issuance and Sale by the City of its Charter School Lease Revenue Bonds, Series 2013A and Series 2013B (Eagle Ridge Academy Project) 
In attendance were Jay Hromatka (Piper Jaffray), Jason Ulbrich (Executive Director at Eagle Ridge Academy), and Dan Hammer (City Attorney with Dorsey Whitney) to discuss the Eagle Ridge Academy and their request for the sale and issuance of bonds on behalf of the Academy.

Mayor Skrede stated that he is familiar with conduit financing and noted that there appear to by an awful lot of duties assigned to the issuer in the bond documents.

Dan Hammer stated that the City assigns most of their rights to Wells Fargo in the Bond Indenture to ensure that the bonds are paid.  He stated that, with the exception of the City fees, the City would probably never want the obligation to review their books.

Mayor Skrede noted that the documents gave the appearance that the City has more obligations than in prior conduit financing.

Dan Hammer stated that the obligations are no different from the tax exempt issue for the Deephaven Woods project.

Councilmember Gustafson asked if Mr. Hammer had ever experienced a bond issue that goes under.  He stated that he understands that the City has no obligation financially but he gets a little nervous about the City’s reputation.

Mayor Skrede asked if the City had to issue our own debt, would we be obligated to enumerate these tax exempt bond issues.

Dan Hammer stated that since the City is not guaranteeing this debt, these bond issues would not have to be disclosed.  He stated that the downside to this type of bond issue if the bonds aren’t paid would be publicity.  He stated that Standard & Poor’s and Moody’s realize the difference between conduit financing and regular city bond issues.
Jason Ulbrich provided an overview of Eagle Ridge Academy.  He stated that Eagle Ridge Academy was established in 2004 with 108 students in grades 6-9.  In 2013, Eagle Ridge has grown to 809 students in grades K-12.  He stated that Eagle Ridge provides a classical education, which is something that you don’t see in this area despite all the excellent schools.  He stated that this bond issue would give them the opportunity to purchase the 77,000 S.F. building that they are currently leasing, which would save them approximately $400,000 per year.

Mayor Skrede asked if there are certain performance standards that require the school to keep enrollment at current levels.

Jason Ulbrich stated that even if the enrollment stayed at current levels, they would still save money on the building lease.

Jay Hromatka stated that the school is not required to retain their current enrollment to maintain certain performance standards.  He stated that Piper Jaffray has done this type of bond issue for a lot of charter schools throughout the state and country.  He reiterated that there is no obligation on the City for this issue; the revenue obligation is solely on the school.  He stated that the school is currently paying $1 million pr year on the building today, which would drop to $600,000 after the school purchases the building.  He stated that the bonds will be rated by Standard & Poor’s and anticipate a rating of BBB-.
Mayor Skrede noted that, although this is not a requirement of the bond issue, there currently aren’t any students at Eagle Ridge Academy from Deephaven.

Jay Hromatka stated that Eden Prairie would have issued the bond but since they plan to issue $7-$8 million of their own debt later this year, the school had to find another city.  He stated that Eden Prairie will serve as the local host.

Motion by Councilmember Hackney to adopt Resolution No. 16-13, A Resolution Authorizing the Issuance and Sale by the City of its Charter School Lease Revenue Bonds, Series 2013A and Series 2013B (Eagle Ridge Academy Project).  Seconded by Councilmember Erickson.  Motion carried 5-0.

6.
UNFINISHED BUSINESS
A.
Request to Participate in Cost of New Fence at Robinson’s Bay Beach
Doug & Ann Cooley (3342 Robinson’s Bay Road) were present to discuss City participation in the cost of replacing the existing fence at Robinson’s Bay Beach located between Mr. Cooley’s property and the City property.    
Councilmember Kask stated that he would like the City to enter into maintenance agreement with the Cooley’s over the fence and he would prefer if the City didn’t have ownership of the fence.

Doug Cooley stated that it is quite clear that the fence is entirely on city property and it is more than likely owned by the City.  He stated that the fence is in total disrepair and should be replaced.  He stated that the replacement of the fence has been discussed for some time by the City and he was asked to participate in the replacement of the fence.  He stated that as good neighbors he wants to move this project along but added that he doesn’t want to own the fence.

Mayor Skrede stated that when Mr. Cooley first approached the City at the Public Works Committee with this proposal, Mr. Cooley asked if the City would like to participate with him on the fence and now it appears that Mr. Cooley is suggesting that the City asked him to participate on this project.  He stated that he would be supportive of the Cooley’s having a fence that matches the fence on the other side of their property and noted that he didn’t think that the City owned this fence because the City doesn’t own any fences at the other city beaches.  He stated that we simply don’t know who owns this fence and questioned why the City would install a fence at Robinson’s Bay Beach and not at any of the other beaches.
Councilmember Kask stated that he would like to have a document that delineates the future maintenance of the fence.  He added that he would like the fence as close to the property line as possible.  He stated that even if there is mutual responsibility on the fence, he would like to see an agreement that would clearly address maintenance issues.

Ann Cooley asked what would happen if there is vandalism on the beach side of the fence.

Councilmember Kask stated that the City would fix it.
Mayor Skrede stated that the City would certainly repair the fence if someone damaged the fence by backing into it from the city parking lot.

Councilmember Gustafson stated that we don’t have a precedence at any other park.  If there is a liability due to the condition of the fence and we own the fence, we should remove it.

Councilmember Hackney stated that this was his feeling on this discussion at the last meeting.  He stated that the other city beaches have fences that were provided by adjoining property owners.

Doug Cooley stated that it might be a precedence to install a fence on city property and it was hard to imagine any City Council allowing a fence to be constructed on their property without knowing it.
Councilmember Erickson stated that the fence could easily have been built by a prior homeowner without anyone knowing the exact location of the fence.

Mayor Skrede stated that the ownership of the fence is unknown.  He stated that the ownership is obviously a gray area but a new fence would provide benefits to both sides.  He stated that if the City simply removed the fence it would leave the Cooley’s house in clear view of the beach.  He stated that it is his preference to mutually address this issue.

Mayor Skrede suggested that the Cooley’s should be the owner of the fence and a fence maintenance agreement established that states any damage caused by the operations of the beach would be repaired by the City.  He stated that he doesn’t believe in a self-serving maintenance agreement.

Ann Cooley stated that they do have a problem from time to time with people entering onto their property from the beach.  She noted, however, that the lifeguards at the beach do help with this situation.

Mayor Skrede stated that if the Cooley’s were the owner of the new fence, he would be agreeable to having the public works crew remove the existing fence.  He stated that the new fence should be installed on the Cooley’s property and there should be common agreement on what trees should be removed.  He added that he would be amenable to a fence maintenance agreement and would have no interest in participating in the expansion of the fence to replace a portion of the split level fence.

Motion by Councilmember Kask for the City to participate up to $5,000.00 on the construction of a new fence, to establish a fence maintenance agreement with the Cooley’s, to locate the new fence as close to the property line as possible, and mark any trees that we intend to remove.  Seconded by Councilmember Gustafson.  Motion carried 4-1.  Councilmember Hackney opposed.
B.
Adopt Resol. No. 17-13, Approving Bid for 2013 Rutledge Avenue Storm Sewer Project
The Council reviewed the following bids that were received on May 15th on the 2013 Rutledge Avenue Storm Sewer Project:


Bidder                                           


Total Bid Amount


Burschville Construction, Inc.


$239,246.26


Didion Contracting       



$193,511.99


G.F. Jedlicki, Inc.




$227,162.50


G.L. Contracting, Inc.




$190,857.76


Kusske Construction Company


$198,241.50


Minger Construction, Inc.



$175,988.05


New Look Contracting, Inc.



$203,139.15


Northdale Construction Co., Inc.


$207,377.44

Further discussion was held on the scope of the project.
Motion by Councilmember Kask to adopt Resolution No. 17-13 to award the bid to Minger Construction, Inc. in the amount of $175,988.05 for the 2013 Rutledge Avenue Storm Sewer Project.

Seconded by Councilmember Hackney.  Motion carried 5-0.

C.
Discuss Request to Film at Rocky or Sandy Beach

Administrator Young stated that he has been contacted by Patrick Jackson (3508 Dupont Ave S #3, Minneapolis, MN 55408), a local musician and independent video producer who has requested permission to film a music video at either Rocky or Sandy Beach.  The elements of the request are as follows:

· The length of filming would be around 3 hours from 4:00 pm – 7:00 pm.

· No amplified music

· There will approximately 10-15 actors and 5 crew members.  Their equipment would be off loaded at the site and the vehicles parked at Deephaven City Hall. 

· He proposes to work within the space that would be available while the beach was open

· His schedule is to film sometime in the second half of July preferring a Friday, Saturday or Sunday in order to coordinate all of their schedules.  His top preference would be to film on a  Friday from a scheduling standpoint, particularly if he were allowed to film a little later such as from 6:00 pm – 9:00 pm.

· The scene they intend to film on the beach will be of people talking, shaking hands, eating, etc.  The only content that would be considered out of the ordinary might include someone throwing food into someone’s month or squirting someone with a small squirt gun. 

 The Council generally stated that they were in agreement with this request and recommended that Patrick Jackson post advance notice at the beach of the filming to give residents the opportunity to use another beach during filming.
D.
Approve Consent Agreement with Greg Holde

Administrator Young stated that Greg Holde met with the Deephaven City Council on February 4, 2013 to request permission to modify an existing drainage easement agreement in order to add fill material on the south side of his lot to re-grade and landscape Lot 418.  Mr. Holde also indicated that he might eventually want to install a structure on this lot with the addition of a gazebo and extend the roof line of his garage.  The existing easement agreement would currently prevent him from undertaking these improvements to his property.

Administrator Young stated that on February 4, 2013, the City Council indicated they were favorable towards Mr. Holde’s proposed project subject to the City Engineer’s approval, development of a Consent Agreement rather than amending the existing easement agreement, and the timely completion of the project.

Councilmember Kask stated that the City went through the effort to acquire the original drainage easement and he would be reluctant to allow Mr. Holde to fill and grade the lot.

Councilmember Gustafson stated that there is concern regarding runoff throughout the City and he would be nervous about the intended consequences of this project.

Mayor Skrede stated that he would like to keep the fill material away from the road bed.

Councilmember Erickson stated that the City Engineer is requiring an as-built survey to confirm the runoff storage volume below the outlet elevation is unchanged.  He asked what would be the resolution if the volume is changed.  He stated that he shares the concerns of the rest of the Council.

Councilmember Kask noted that we don’t have a topographic survey to review and that he is not eager to see an adverse impact from this project.

Councilmember Erickson agreed that he is also concerned with the amount of fill material being brought in and would not be inclined to add fill material.

E.
Other

Councilmember Gustafson provided an update on his reworking of the bridge project schedule.

4. NEW BUSINESS
A.

Approve City Assessor Contract

Administrator Young stated that Dan Distel has served as Deephaven’s City Assessor since 1989.  Since that time, the Deephaven City Council has typically entered into a series of two-year contracts with Dan, with annual contract fee increases tied to whatever percentage increase had been approved that particular year for employee salaries.  With employee salaries beyond 2013 uncertain due to pending union contract negotiations, Staff recommends approval of a one-year agreement with City Assessor Dan Distel at the same increase (2%) that has been approved for City employees in 2013.  The current contract for assessing services is set to expire on May 31, 2013.  

Administrator Young stated that Dan’s current agreement includes compensation of $49,114 from June 1, 2012 to May 31, 2013.   Staff is proposing a one-year extension of Dan’s contract with a 2% contract increase from June 1, 2013 to May 31, 2014.  This equates to an annual contract fee of $50,096 from June 1, 2013 to May 31, 2014.   

He stated that the major difference in this contract is that Dan Distel will no longer be assessing commercial properties in Deephaven.  The assessment of commercial properties in Deephaven will be taken over by the Hennepin County Assessor’s Office.  The contract fee with Hennepin County has not yet been determined but all costs related to the assessment of commercial properties will be deducted from the $50,096 that would be paid to Dan Distel.  As a result, the total fee of $50,096 will include assessment services for both residential and commercial properties, as it has in prior years. 

Councilmember Erickson questioned the proposed 2% contract increase.
Mayor Skrede explained the history of Dan Distel’s contract fees and that his contract fee has always been tied in with approved employee salary increases.  He noted that the City Council had tied the City’s Prosecuting Attorney contract fee to employee salary increases earlier this year.

Motion by Councilmember Kask to approve a one-year contract extension with Dan Distel for the assessment of residential properties at a contracted amount of $50,096 from June 1, 2013 to May 31, 2014, subject to deducting the fee for the assessment of commercial properties paid to Hennepin County.  Seconded by Councilmember Hackney.  Motion carried 5-0.
B.

Review Preliminary Draft of 2014-2023 Capital Improvement Plan
Administrator Young presented the Preliminary Draft of the 2014-2023 Capital Improvement Plan for Council review.

C.

Other

There was no other New Business this evening.

8.
REPORTS FROM STANDING COMMITTEES

A. Public Works Committee
Administrator Young presented a review of the Public Works Committee meeting held on May 1, 2013 on the following items:

· Discussed the Robinson’s Bay fence proposal with Doug Cooley
· Reviewed the LMCIT Loss Control recommendations on the purchase of safety equipment
· Discussed the Rutledge Avenue Storm Sewer Project and the availability of a stubbed line to access a low lying lot on Easton Road.
· Discussed the Vine Hill Bridge Project
9.
ADJOURNMENT
Motion to adjourn by Councilmember Kask, seconded by Councilmember Erickson.  Motion carried 5-0.  The meeting adjourned at 10:10 p.m.

Respectfully submitted,

Dana H. Young

City Administrator
