DEEPHAVEN CITY COUNCIL MEETING

THURSDAY, NOVEMBER 8, 2012

MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Council members Darel Gustafson, John Wheaton, Keith Kask, and Josh Hackney

STAFF:
Police Chief Cory Johnson, Zoning Coordinator Gus Karpas, and City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve October 15, 2012 Minutes

B. Approve Verifieds

C. Approve September Treasurer’s Report

Seconded by Councilmember Hackney.  Motion carried 5-0.

4. MATTERS FROM THE FLOOR
There were no Matters from the Floor this evening.

5. PLANNING & ZONING REQUESTS
A.
Variance - Mike Liker, 3635 Leroy Street – request to construct a garage addition within 

the minimum required exterior south side yard setback.  Section 1310.02 of the Zoning Ordinance requires a minimum exterior south side yard setback of twenty-five feet.  The proposed garage addition would be setback eight feet from the exterior south side property line.  A variance of seventeen feet of the required exterior south side yard setback is being sought.

Zoning Coordinator Karpas presented his staff report.  He described the proposal noting the request would create a two-stall garage from what is now a large one-stall garage.  He said the setback is deceiving in that the actual edge of the road from the structure is much greater than the eight foot proposed from the property line.  He said he recommended approval for the request and outlined the criteria for his recommendation.

There were no questions of Staff or the applicant.

Motion by Councilmember Kask to approve the recommendation of the Planning Commission and the findings of staff to approve the variance request to encroach seventeen feet into the required twenty-five foot exterior south side yard setback for the proposed garage addition as presented at 3635 Leroy Street.  The request is in harmony with the purpose and intent of the ordinance, the request for a two stall garage is reasonable use for a single family property, that the plight of the homeowner is due to the extremely small size of the lot, the location of the home on the lot and the fact the lot is a corner lot with an increased setback requiring a variance for any type of development on the subject property and the proposal would not impact the essential character of the neighborhood.  Seconded by Councilmember Wheaton.  Motion carried 5-0.

B.

Variance request of Andrew Mahoney, 19390 Walden Trail – request to exceed the maximum permitted accessory structure in R-2 Zoning District in conjunction with the construction of a new 999 square foot three-stall detached garage.  Section 1310.10(1)(f) of the Zoning Ordinance permits a total area of accessory structures that contain walls and/or a roof of 1,000 square feet  on property zoned R-2.  The aggregate total area of all accessory structures on the property is 2,084 square feet.  The applicant is seeking a variance to exceed the maximum permitted accessory structure area by 1,084 square feet.  

Zoning Coordinator Karpas presented his staff report.  He said the applicant was basically seeking to double the permitted accessory structure area over what is allowed in the zoning district.  He said the applicant is replacing a two stall garage with a three stall garage and that the property currently does not have an attached garage.  He said there would be some alteration of the grade, but it did not require a special use permit since the grade would be lowered and the ordinance regulates only the increase in grade.  He said the City Engineer reviewed the request and had no issue with the proposed drainage.  Karpas said he struggled with a recommendation for this request but did recommend approval of the request and outlined the criteria for his recommendation.

Councilmember Gustafson asked if there was a size threshold where the city would say “no” to a request like this and if there were a set of guidelines it followed.  Councilmember Hackney said the only guidelines followed are those set by the ordinance, which permit residents to seek variances from the ordinance regulations.  The city then evaluates if the proposal meets the criteria developed by the State to permit the variance.  Councilmember Wheaton said the city applies a reasonableness standard and each lot is viewed individually as to whether it is unique.  He said in this case you have a larger lot with a modest home on it.  Gustafson noted the proposal would exceed the maximum accessory structure area by one hundred percent.

Councilmember Kask noted the property has no other storage area onsite.  He said it’s hard to establish a matrix over what are acceptable requests.  He said the unique situation on this particular lot is the existence of not only a boathouse, but also a guesthouse.  He said the existence of these structures is not a situation created by the homeowner, but the enlargement of the garage is.  He said, even so, the request to create a larger garage for storage is a reasonable request and noted the idea of creating the lower garage for additional storage is also unique in that most properties don’t have the type of terrain to permit such construction.

Mayor Skrede stated that the “guesthouse” as it is called is actually a separate structure with a separate address.  He’s not sure what the history of the property is, but somehow two dwellings ended up on one property.  He said even if the proposed garage was attached to the principal structure it would be below what is allowed in the zoning district for principal structure footprint area.  He felt, instead of requiring that the garage be attached to the principal structure, it would be better to leave things as they are since the property is unique in terms of it large size.

Councilmember Wheaton said he would have some reservations about the request if the property was smaller, but due to the fact the lot is nearly double the minimum lot area required and the manner in which the structures are laid out on the lot, he doesn’t see a problem with the request.

Councilmember Kask commented that he drove through the neighborhood and it is not out of character to have detached structures.  He said the design of the structure is intended to add symmetry between the accessory structure and principal structure.  He feels the proposed structure is in proportion with the size of the lot.  Councilmember Wheaton agreed the structure fits the property and that it would be a nice improvement.

Councilmember Gustafson said he wasn’t debating whether the structure was nice or not, he was questioning if there was a point where the city felt a structure was too much for a property.

Councilmember Wheaton noted the letters received from the neighbors in support of the request.

Councilmember Hackney said he supported the request but asked if a motion for approval should be conditioned that the structure never be used as a guesthouse.  Councilmember Wheaton said that restriction is already included in the ordinance since it is prohibited to reside in accessory structures.

Motion by Councilmember Kask to approve the recommendation of the Planning Commission and the findings of staff to approve the variance request to exceed the maximum permitted accessory structure area by 1,084 square feet for the proposed construction of a new 999 square foot three-stall detached garage as presented at 19390 Walden Trail.  The request is in harmony with the purpose and intent of the ordinance, the request is not inconsistent with the Comprehensive Plan’s Housing Elements Goals and Policies which does specifically address accessory structures, the proposed three stall detached garage is a reasonable use for a single family property since it replaces an existing detached two stall garage that is in need of repair, it’s not uncommon for a residential property to have a three stall garage with additional storage, and the proposal will maintain the character of the neighborhood.  The applicant has complied with all the zoning requirements in terms of setbacks, height and impervious surface and does not impact adjacent properties.  Seconded by Councilmember Wheaton.  Motion carried 5-0.

6. UNFINISHED BUSINESS
A.
Other
Mayor Skrede asked if any council members would be interested in participating in the ICA “Bagging for Tips” fundraiser on November 20th and 21st.  He stated that any interested members should contact him prior to the event.

7. NEW BUSINESS
A.
Select Special Council Meeting Date to Canvass Election Results
Administrator Young stated that Friday, November 9th is the first day for City Council’s to meet as a Canvassing Board to declare the results of the Municipal Election and the last day to declare results is on Friday, November 16th.  However, he stated that meeting on November 9th is generally not recommended because it is the same date the Hennepin County Canvassing Board meets to determine by lot those precincts that are required to conduct an audit of their election results.  He stated that a City Council cannot declare the results of a Municipal Election prior to the audit.

Mayor Skrede noted that only a majority of the Council needs to be present to canvass the election results.
The Council decided to canvass the election results at a Special Council meeting to be held at 5:00 p.m. on Wednesday, November 14th.

B.        Review John McCrady’s Request for Reimbursement for Damage to Boat
Administrator Young stated that on September 20th, John McCrady’s (20520 Carson Road) sailboat broke loose from Buoy No. 51 in Carson’s Bay, drifted until it attached itself to another sailboat at the Minnetonka Yacht Club, and sustained some damage to the right side of his boat.  Fortunately, there wasn’t any reported damage to the other boat.  He stated the claim was forwarded to the League of Minnesota Cities Insurance Trust who determined there was no negligence on behalf of the City of Deephaven after investigating the claim.

Administrator Young stated there are essentially two reasons why the LMCIT determined that the City is not liable for the damage to Mr. McCrady’s sailboat.  First, the cable line broke below the clamp that is attached to the bottom of the buoy.  The adjuster determined that the cable line attached from the bottom clamp to the anchor cannot reasonable be inspected during the boating season by the city for wear since it is underwater.  And second, the Mooring Lease Agreement signed by Mr. McCrady contains a hold harmless agreement and a release of liability agreement with the City.

Administrator Young stated that the City has used these cable lines to attach the buoy and sailboat to the anchor for over 15 years.  Prior to this, the City used heavy steel chains instead of cable lines.  He stated that approximately 1-2 cable lines have broken each year under strong wind conditions.  He stated the public works crew then replaces each broken cable line with a heavy steel chain.  He added that heavy steel chains are used by the Yacht Club to moor their sailboats and have shown to be a reliable and durable anchoring system around the lake.

Administrator Young stated that after receiving notice from the LMCIT that his claim has been denied, John McCrady submitted a letter and damage estimate with the hope that the City Council would reconsider his request for reimbursement in the amount of $720.00 to repair the damage to his sailboat.  However, in lieu of reimbursement in the amount of $720.00, he might also be amendable to accepting reimbursement of his out-of-pocket deductible, which is in the amount of $500.00.  In either case, he is hoping to be made financially whole in light of the fact that he was not responsible for the damage to his boat.

Discussion was held on the general wear and condition of the cable lines.
Mayor Skrede stated that he looks at this request as similar to when the Council had someone approach the City for reimbursement when their vehicle was sprayed with paint when traveling too closely behind the street striping contractor.  He stated that most people have insurance and he would favor reimbursing Mr. McCrady for his deductible.  He stated that this would represent a good faith effort on both sides.
Councilmember Kask stated that he is not sure what the strength of the cable is in comparison to steel chains and wouldn’t want any reimbursement to be construed as the City admitting liability.  He noted that some sailboats are heavier than others and are much more susceptible to wind.  He stated that buoy leaseholders have the right to expect that the mooring attachment should hold their boat but he wouldn’t be willing to pay a claim for a 28’ long boat.  He stated that he would agree, without admission of guilt, that there is an obligation to provide a secure mooring and would be willing to pay up to $500.00.

Mayor Skrede stated that the Boat Committee needs to evaluate what changes need to be made in the mooring attachments.  

Councilmember Gustafson stated that there should be some sort of overall limit set as he wouldn’t want to pay any future claim that had a $10,000 deductible.

Councilmember Kask stated that is why he would only approve it up to $500.00.  He stated that the City has an expectation that people have insurance coverage on their boats.

John McCrady stated that he appreciates the Council’s position of providing compensation.  He stated that when he rents his buoy he has the expectation that the mooring attachment is safe.  He stated that he has talked with a former Boat Committee member and City Administrator Young about the fact that this problem with the cable line has been around for a while.  He stated that he would prefer full compensation in the amount of $720.00, which he felt is a reasonable request.

Councilmember Kask stated that some larger sailboats have greater shock loads than smaller sailboats.  He stated that if we consider $720.00 to be a reasonable cost, he would not like the thought of setting a precedent.  
Councilmember Wheaton stated that we don’t really know the cause of the cable damage.  He stated that it could have been caused by a propeller cutting the cable line.  He stated that we should have the responsibility of providing secure moorings but because there is a question of fact in this case, he would feel more comfortable with a partial reimbursement while accepting no liability for the damage.

He added that he would instruct the Boat Committee to review the hold harmless cause in the Mooring Lease Agreement, particularly in light of the fact that it should not be unreasonable to expect cable lines to fail under certain weather conditions.  He added that, while he is certainly not glad this incident happened, it does bring this issue to light.

Motion by Councilmember Kask to approve payment to John McCrady in an amount up to $500.00 as reimbursement for the damage to his sailboat without any assumption of liability by the City of Deephaven.  Seconded by Councilmember Wheaton.  Motion carried 5-0.
C.
Other
David Steingas, 19555 Cedarhurst, was present to discuss the proposed massing ordinance currently under consideration by the Planning Commission and to request that builders should be invited to give their comments on the proposed ordinance.
Mayor Skrede agreed that feedback from builders would be educational and informative.

Councilmember Hackney recommended that Mr. Steingas contact Zoning Coordinator Gus Karpas since the next step in the Planning Commission’s review is to contact builders who might be interested in getting involved in the process.

8. DEPARTMENT REPORTS
A. Police Department
Police Chief Johnson stated that the October Incident Reports have been sent out.  He stated that the report is somewhat lengthy and requested Council feedback on how they would like the format of the report to be presented in the future.  The Council discussed a number of formats and information that they would like to see in future Incident Reports.
Mayor Skrede asked if the Police had experienced many problems with encroaching or stolen campaign signs.  Chief Johnson stated that it has been a relatively quiet election year for campaign signs. 

B. Excelsior Fire District
Fire Board Liaison Darel Gustafson stated that Chief Gerber was dispatched on October 29th by the State of Minnesota Homeland Security and Emergency Management (HSEM) to be part of a 5 member Incident Management Team from MN to deploy to the State of Massachusetts for support to their State EOC in response and recovery efforts related to Hurricane Sandy.  He stated that there is nothing new to report since there wasn’t a meeting of the Excelsior Fire Board in October.

C. Public Works
Administrator Young provided an update on recent and upcoming public work activities.

D. Administration
Administrator Young provided a brief summary on the following items:

· Tax Capacity Ranking  
· Performance Evaluations
· Building Permit Update
· Planning & Zoning Workshop on January 12th
· Incident Command System Management training for elected officials on November 20th and January 30th 
Administrator Young also noted that the Hennepin Youth Sports Grant for a warming hut was not approved and the Minnetonka Creek Watershed District is requesting feedback on their preliminary plans to provide “stop gap” measures to control the spread of aquatic invasive species.  

9. ADJOURNMENT
Motion to adjourn by Councilmember Wheaton, seconded by Councilmember Kask.  Motion carried 5-0.  The meeting adjourned at 8:45 p.m.

Respectfully submitted,

Dana H. Young

City Administrator
