DEEPHAVEN CITY COUNCIL MEETING

MONDAY, DECEMBER 3, 2012
MINUTES

1.
CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Council members Darel Gustafson, John Wheaton, Keith Kask and Josh Hackney

STAFF:
Zoning Coordinator Gus Karpas and City Administrator Dana Young

2.
PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3.
APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve November 19, 2012 Minutes

B. Approve December Verifieds

C.  Adopt Resolution No. 39-12, Authorizing 2013 Group Health Plans
D.  Adopt Resolution No. 40-12, Approving 2012 Transfers


E.  Adopt 2013 Investment Policy


F.  Adopt 2013 Internal Control Policy

G.  Approve Tort Liability Limits

H.  Authorize Purchase of 2013 Equipment & Vehicles

I.  Authorize Plans & Specifications on 2013 Improvement Projects

J.  Approve October Treasurer’s Report

Seconded by Councilmember Hackney.  Motion carried 5-0.

4.
MATTERS FROM THE FLOOR
 There were no Matters from the Floor this evening.

5.
PUBLIC HEARING
A. Truth in Taxation
City Administrator Young presented the proposed 2013 General Fund Budget revenues and expenditures.  He said that the city is proposing a 0% levy increase in 2013 to support General Fund activities and the Capital Improvement Fund.  He presented a PowerPoint that detailed 2013 General Fund revenues, expenses, a review of each General Fund Department budget, the Capital Improvement Fund, the proposed tax levy of $1,922,219 and the property tax impact of the 2013 Budget.  

Mayor Skrede asked if there were any questions from the public.  Hearing no questions, Mayor Skrede closed the public hearing at 7:30 p.m. 

B.

Adopt Resolution No. 41-12, Adopting the Final 2013 Tax Levy

Motion by Councilmember Kask to adopt Resolution No. 41-12, A Resolution Adopting the Final 2012 Levy, Collectible in 2013, in the amount of $1,922,124.  Seconded by Councilmember Wheaton. 
Motion carried 5-0.

C.

Adopt Resolution No. 42-12, Adopting the 2013 Budget
Motion by Councilmember Hackney to adopt Resolution No. 42-12, A Resolution Adopting the 2013 Budget in the amount of $4,436,047.  Seconded by Councilmember Wheaton.  Motion carried 5-0.

6.
PLANNING & ZONING REQUESTS
A. 
Variances - Chris and Sarah Jewett, 19980 Lakeview Avenue – request to construct a new single family home that would encroach into the minimum required front and lake yard setbacks and exceed the maximum permitted impervious surface area.  Section 1310.02 of the Zoning Ordinance requires a minimum front yard setback of thirty-five feet and a minimum required lake yard setback of one hundred feet.  The proposed home would be setback twenty-two feet from the front property line and a setback seventy-five feet, five inches from the Ordinary High Water Level.  Variances of thirteen feet of the required front yard and twenty-four feet, seven inches of the required lake yard setbacks are being sought.  Section 1350.06(2)(a) permits a maximum impervious surface area of 25%.  The proposed impervious surface area on the property would be 25.8%.  A variance to exceed the maximum impervious surface area by .8% is sought.

Zoning Coordinator Karpas presented his staff report.  He recommended approval of the request stating the proposal met the purpose and intent of the ordinance and was consistent with the Comprehensive Plan’s Housing Elements Goals and Policies which takes into account the development of substandard lots within the city which will promote diversity of housing in Deephaven.  He said the property was issued a sewer lateral when the city installed its sewer system, which has typically been viewed as a benchmark for what was deemed a buildable lot at that time. The plight of the homeowner is created by the size and dimensions of the lot and the setback requirements which limit the development ability of the lot without the issuance of variances.  In addition, the non-conforming placement of the homes on either side lot would greatly impact the lake views of the new structure if it were required to meet the required lake yard setback, due to the protection afforded them by the state statutes.  The proposal agrees with the essential character of the neighborhood and would be consistent with the setbacks of the neighboring properties.

He noted that one request that was not included on the staff report nor was it noted as a public hearing was a special use request to alter the grade by more than one foot on the front end of the home to facilitate drainage away from the home.  Karpas said he did not notice this part of the request during his initial review, but the applicant did discuss it during the public hearing held at the Planning Commission meeting and the Planning Commission did act on the request with the knowledge that the grade was to be altered greater than one foot.

Mayor Skrede suggested the Council discuss the information contained in the application before the Council and then discuss the grading issue  

Councilmember Hackney said he was generally supportive of the request and had no issues with the excess impervious surface area.  He understands the efforts the applicant took to work with his neighbors, but he’s concerned about the proposed front yard setback which he feels is barely enough to contain the length of a Suburban.  He said he did compare the setback of the proposed home in relation to the adjacent home owned by Pat Hughes.  He said even though the home is further from the road than the adjacent home, the structure is taller at twenty-nine feet, versus fifteen feet for the Hughes’.  He said the Council has directed the Planning Commission to discuss ways to address massing and one of the ways the Commission is looking at it is by limiting the height of a structure relative to its location from the property line.  He discussed potential design alternatives which could limit the impact of the proposed home on the front property line.

Mayor Skrede noted there appears to be living space above the garage and even if you lower the garage, the remainder of the roof would still remain.  He noted the proposed garage has an overall height of twenty-nine feet overall, which is well below the city’s permitted thirty foot average.

Councilmember Hackney noted that Commissioner Carlson discussed the previous location of the proposed structure was closer to the lake more in line with the line of sight of the neighbor’s homes.  The neighbors on either side felt this would negatively impact their views.  He said Commissioner Hemink’s concern was the height of the proposed garage in proximity to the front property line and his feeling was based on the recent discussions held by the Planning Commission about the impact the height of a structure has on massing.

Councilmember Kask said the city currently doesn’t have a restriction limiting height based on the structure’s location from the property line and asked if the rule in the case of a variance would be a setback restriction based on the height of the non-conforming structure.  He said his concern has always been about providing enough off-street parking in the more dense neighborhoods and he understands in order to do so in this case would require an increase in impervious surface area.  He said he would be supportive of pushing the structure further from the street, even with the increase in impervious surface area, to minimize the impact of the height on the front property line.  He said he could also support the plan as submitted.

Councilmember Hackney said the proposal is nice, but the Council has the ability to condition approvals when a variance is being sought.

Councilmember Gustafson asked if the increase in grade caused a need for a height variance since the base elevation was altered.  Zoning Coordinator Karpas said it did not since the proposal had an overall height of twenty-nine feet and the thirty height allowed by the ordinance was measured to the average of the highest peak.  Since the average measurement was taken when measuring height, the increase of four foot in grade would equal only two additional feet in height.

Mayor Skrede noted the applicant has pushed the second story into the roof structure as a means to reduce the overall height of the structure and integrates the roofline into part of the house.

Councilmember Wheaton said he liked the design and feels it fits with the neighborhood, but he is concerned with the height of the garage and the corresponding setback from the road.  He said it’s difficult to get an accurate perception of what a structure is going to look like from a drawing on a sheet of paper.  He referenced the concerns raised by the neighborhood on a recent project approved by the Council that looked great on paper, but seemed large and out of character once construction started.  He said he appreciates neighborhood input and opinions and understands them wanting to protect their views, but he would support moving the home forward into the line of sight of the homes on either side of the property.

Chris Jewett said there are actually two lines of sight on the property, on the lakeside and the street side.  He said after walking the property, it was noted there was a large amount of erosion along the shoreline which impacted the amount of Lake Yard actually available to the site.  The decision was made to move the house back to create more lake yard.

Mayor Skrede discussion the location of the original structure on the lot very close to the lake, noting had the applicant approached the city, under the current State Statutes, after it had been destroyed, the city would have had an obligation to approve the existing footprint.  He feels the proposal is a good compromise from what existed.

Councilmember Hackney said he would not support pushing the structure closer to the lake unless it would comply with the required front yard setback.  He said he’s not necessarily pushing for a reduction in the height of the structure rather looking for a way or reducing its impact on the adjacent properties either through increasing the setback or altering its design.

Councilmember Gustafson asked about the proposed square footage of the home.  Mr. Jewett said it would be below four thousand square feet.  Gustafson feels, taking the area of all the floors in account, the applicant can have a rather large home on a smaller lot.  He believes the city has to say, at some point, a lot can only support “x” amount of house.  Mayor Skrede discussed the required setbacks noting once they are applied, the applicant is left with an area that could accommodate a twelve hundred square foot footprint.  Gustafson said that would be about a thirty-six hundred square foot home.  Councilmember Kask said with the variance process the Council is looking to see if the applicant has a practical difficulty in developing the lot and if the proposal would fit into the neighborhood.  He said the application before the Council includes a lot that is well below the required lot area and if the home was limited to what was permitted by the ordinance, it would be out of character with those around it, which are much larger.  
Zoning Coordinator Karpas added that those existing houses, under the current State Statutes, would be able to rebuild in their current configuration continuing any adverse impact on the character of the neighbor the Council would create by limiting the size of the proposed home.  Karpas discussed the practical difficulty standard, noting that though financial consideration cannot be the sole grounds for granting a variance, it can be a consideration and the value of a lake lot in Cottagewood can be a determining factor in the type of home approved for a lot.  Gustafson feels the process is inconsistent and said it’s difficult for a resident to know what they’re able to build on a given piece of property.  Skrede said the ordinance outlines what is permitted and in this case the applicant is permitted a maximum structure footprint of four thousand, five hundred square feet, which he is well below.

Councilmember Wheaton feels the lot creates a practical difficulty in terms of size and dimensions.  He believes if the porch were relocated to the west side of the home and the house was pushed closer towards the lake, the impact on the neighbors would be negligible.  There is a need to create more off-street parking and once a variance request comes before the Council, it is open for negotiation.  He reiterated he loves the look of the house and its size, he’s just trying to reduce the size, massing and impact on the street.  Mayor Skrede said most of the structure’s massing is sixteen to eighteen feet further from the street contained in the actual main structure.  Wheaton stated he is concerned about creating another situation like the earlier approved home further up the road where the house impact was greater than anticipated.  He would like to see the home pushed further from the road.

Mr. Jewett said they reviewed the rules and worked with the neighbors when they designed the home to find something that fit into the neighborhood.  He said he can’t design something to fit a massing ordinance that doesn’t exist.

Councilmember Wheaton feels the line of sight looks the most uniform and asked why that was not being used.  Mayor Skrede said the location was based on the discussion with the neighbor.  Wheaton said he respects the concerns of the neighbor but doesn’t feel the neighbor should be allowed to direct the placement of a home that could have a negative impact on the whole neighborhood.

Councilmember Kask said the applicant designed a plan which was presented to and acted on by the Planning Commission.  It is now in front of the Council.  He is reluctant to redesign the plan since it took into account aspects of the neighborhood and the concerns of the neighbors when it was developed.

Kask moved the Council accept the recommendation of the Planning Commission and approve the variance requests by Chris and Sarah Jewett to encroach thirteen feet into the required front yard setback, twenty-five feet, seven inches into the required lake yard setback, exceed the maximum permitted impervious surface area by .8% and the exceed the maximum permitted grade alteration as proposed on the submitted grading plan for the proposed single family home as presented.  The motion is based on the findings that the request meets the purpose and intent of the ordinance and is consistent with the Comprehensive Plan, which takes into account the development of substandard lots within the city to promote diversity of housing in Deephaven, that the plight of the homeowner is created by the size and dimensions of the lot and the setback requirements which limit the development ability of the lot without the issuance of variances, that the non-conforming placement of the homes on either side lot would greatly impact the lake views of the new structure if it were required to meet the required lake yard setback, due to the protection afforded them by the state statutes and that the proposal agrees with the essential character of the neighborhood and would be consistent with the setbacks of the neighboring properties.  Second by Mayor Skrede.  

Councilmember Hackney asked if the home was placed from the line of sight of the adjacent homes.  Mike Sharratt, Sharratt Design, said the actual wall of the structure is twenty-six feet back from the line of sight.  He said a plan had been drafted where the deck was located right at the line of sight and the structure was in compliance with the required front yard setback.  He said the applicant spoke with the neighbor who has a wall of windows facing the applicant’s lot and decided to amend his plan to lessen the view impact on adjacent properties.

Councilmember Wheaton said that was his issue, allowing the neighbor to dictate the placement of the home which would cause in impact on the roadside of the structure.

Mayor Skrede asked about the setback of the garage, noting the closest point was approximately twenty-two feet from the property line and the rest falls away at an angle from the road as it moves towards the lake.  Mr. Sharratt said it did and the angle placement of the garage was done to permit the applicants to back out of the garage.

Councilmember Hackney noted that even if the structure was brought into compliance with the front yard setback, it would still be thirteen feet from the line of sight of the adjacent properties.  Mayor Skrede noted as the lot elevation gets lower as it moves towards the lake.

Pat Hughes, 19960 Lakeview Avenue, felt the Council was having a great conversation.  He asked hypothetically if the proposed structure could look too high on the street side.  It could, he agreed.  He said he spoke with a number of builders about the proposal during his own review of the request and they came back with the same opinion that the request was reasonable.  He feels the request should be approved as presented and the home should not be pushed further from the street.

Councilmember Hackney said, although he supports Councilmember Kask’s motion; he would also support a motion that would require the structure to comply with the required front yard setback.  Councilmember Wheaton said he wouldn’t have an issue with increased impervious surface area if the structure were moved further from the street.  He feels the issue is the impact of the garage height in relation to its location from the street.

Chris Jewett said the initial plan showing the home further from the street was just a concept that was never reviewed by the Planning Commission and is a drawing that no longer exists.  Councilmember Wheaton said he’s just trying to find the best placement for the home with the least amount of impact on the neighborhood.

Mayor Skrede said he hears what is being said.  He believes the applicant has acted in good faith and has worked with his neighbors.  He doesn’t believe it’s the city’s place to interject itself into the middle of what has been negotiated between the neighbors.  He said if there was a specific law he could cite addressing the height of the garage in relation to the property line it would be a different story.  He said he supports the application.

Mayor Skrede called the question on the motion to approve.  Motion carried 4-1.  Councilmember Wheaton voted nay.  

B.  
Variances – Dan Feidt, 20180 Lakeview Avenue – request to demolish and existing non-conforming single family structure and construct a new single family home that would encroach into minimum required exterior east side yard and lake yard setbacks and exceed the maximum permitted impervious surface area.  Section 1310.02 of the Zoning Ordinance requires an exterior east side yard setback of twenty-five feet.  The proposed home would be setback eleven feet from the east property line.  A variance of fourteen feet of the required exterior east side yard setback is being sought.  Section 1310.02 of the Zoning Ordinance requires a minimum lake yard setback of one hundred feet.  The proposed home would be setback fifty-three feet, six inches from the Ordinary High Water Level.  A variance of forty-six feet, six inches of the required lake yard setback is being sought.  Section 1350.06(2)(a) permits a maximum impervious surface area of 25%.  The proposed impervious surface area on the property would be 35.3%.  A variance to exceed the maximum impervious surface area by 10.3% is sought.

Zoning Coordinator Karpas presented his staff report.  He recommended approval of the request stating the proposal met the purpose and intent of the ordinance and was consistent with the Comprehensive Plan’s Housing Elements Goals and Policies, which promotes the development of residential property within the city.  The development of the single family home on the lot, which reduces two of the three existing non-conformities and essentially maintains the third nonconformity is a reasonable request.  In addition to the construction of the new home, the applicant will be removing an existing non-conforming detached garage that is situated very close to the front and west property lines.  The unique circumstance tied to the lot is the platted right of way along the east property line, which requires an exterior side yard setback, in which the applicant has decreased the existing encroachment into the required exterior side yard setback and has tried to center the home on the lot.  The proposal maintains the essential character of the neighborhood and is consistent in terms of front, side and lake yard setback as the adjacent properties.  The impervious area of the neighboring properties is not known, but the steps taken by the applicant to reduce the impervious surface area on his property can do nothing but improve the character of the neighborhood.

Councilmember Wheaton said he had no issues with the request and feels the proposal has a good scale and will fit in nicely with the neighborhood.

Mayor Skrede asked what the proposed height of structure would be.  Mr. Feidt said the overall height would be twenty-six feet.

Mr. Feidt distributed color line drawings showing the proposed footprint drawn over the existing footprint.  He said, in theory, they are proposing an “addition and remodel” over what exists.  He said the proposed footprint is smaller than what currently exists.  He said the proposed footprint has been altered to match the angle of the property lines.  He noted the existing retaining walls within the city fire lane would be remove and the garage right up against the front and side property lines would also be removed.

Mayor Skrede confirmed the proposed garage would be attached.  Mr. Feidt said it would.  He said the footprint has been moved to the west to increase the exterior east side yard setback, but is still in compliance with the west side yard setback.  Also, they have been able to substantially reduce the impervious surface on the property.  Skrede asked if the applicant was still able to stay above the minimum required lowest floor elevation with the proposed structure.  Mr. Feidt said they were. 

Kask moved to accept the recommendation of the Planning Commission and approve the variance requests by Dan Feidt to encroach fourteen feet into the required exterior east side yard setback, forty-six feet, six inches into the required lake yard setback and exceed the maximum permitted impervious surface area by 10.3% for the proposed single family home as presented.  The motion is based on the findings that the request is consistent with the Comprehensive Plan, the development of a single family home on the lot which reduces two of the three existing non-conformities and essentially maintains the third nonconformity is a reasonable request, the development of the property will remove an existing nonconforming detached garage that is situated very close to the front and west property lines.  The lot has a platted right of way along the east property line which requires an exterior side yard setback and the applicant has decreased the existing encroachment into the required exterior side yard setback and has tried to center the home on the lot.  The proposal maintains the essential character of the neighborhood and is consistent in terms of front, side and lake yard setback as the adjacent properties.  The impervious area has been reduced.  The motion is conditioned that the applicant provides a license agreement to the city indemnifying the city for any work done on city property prior to the issuance of a building permit.  Second by Wheaton.  Motion carried 5-0. 

Councilmember Wheaton exits at 9:10 p.m.
7.
UNFINISHED BUSINESS
A.
Other
Mayor Skrede provided an update on the Vine Hill Bridge Project.  He stated that he spoke with Commissioner Jan Callison who stated that the City’s original bridge design estimated at $758,000 will be moving forward for approval before the Hennepin County Railroad Authority Board on December 11th.  He stated that the City still needs to proceed to obtain State Bridge Bond funding and stated that he is still hoping for construction in 2013.  He stated that a general or temporary easement is not obtainable from Hennepin County so the County will be issuing the City two permits, one for the bridge and the other for temporary construction.  He stated that the proposed bridge design will also include a left turn lane.  He stated that he would like to have our bridge engineer move forward with the bridge design.
8.
NEW BUSINESS

A.
Discuss Alternate Dates for 2012 Council Meetings

Administrator Young stated that there are three regularly scheduled Council meetings in 2013 that conflict with a major holiday and recommended rescheduling these three meetings as follows:

Holiday


Original Meeting Date

New Meeting Date
Martin Luther King Day
Monday, January 21st  

Cancel

President’s Day

Monday, February 18th 

Cancel

Labor Day


Monday, September 2nd 

Tuesday, September 3rd 
Mayor Skrede noted that we might want to make Thursday, January 24th or Thursday, February 21st available for a Special Council meeting in case there is a need to discuss the Vine Hill Bridge Project.
Councilmember Hackney stated that the Planning Commission would also like to hold a joint meeting with the City Council to get the Council’s feedback on two alternatives for a proposed massing ordinance and to meet with a group of area builders to obtain their feedback on the proposed ordinance.  He stated that the meeting might be held on a Saturday.
Mayor Skrede stated that the Planning Seminar for Council Members and Planning Commission members is scheduled for Saturday, January 12th and noted that we could hold a joint meeting with the Planning Commission on January 24th.  He added that there will be a couple of vacancies to fill on the Planning Commission later this year and would be in favor of inviting those residents who have expressed an interest in serving on the Committee.
C.
Other
There was no other New Business this evening.

9.
DEPARTMENT REPORTS
A. Police Department
Mayor Skrede reported that Chief Johnson is not feeling well and was not able to attend tonight’s meeting.  He noted that the Chief did forward the November Incident Report and asked if the Council would like any additional changes to the report format.

Councilmember Gustafson stated that he appreciated the new format and recommended that the Chief include an executive summary that would highlight any critical issues.
B. Excelsior Fire District
Councilmember Gustafson provided a summary of the November 28th EFD Board meeting.  He stated that there were two items of note presented at the meeting.  First, Fire Chief Gerber provided a full report on his deployment to Massachusetts and New York during Hurricane Sandy. And second, a consultant summarized the overall results of the Chief’s 360 performance review, which was very positive. 
C. Public Works
Administrator Young provided an update on recent and upcoming public work activities.

Mayor Skrede provided a progress report on the installation of the platform courts.

D. Administration
Administrator Young provided a brief summary on the following items:

· Required reports and publications

· January Newsletter

· Deer Management Update

· Upcoming preliminary negotiations with the Police Union on 2013 city health contributions.

·  Xcel Energy is considering an alternative route for their transmission line project.  The MN Department of Commerce in their most recent report has recommended that the Public Utilities Commission determine that Highway 5 Hybrid alternative best meets the criteria established in Minnesota Rules and direct Xcel to pursue the Highway 5 Hybrid alternative.

· The only leaseholder not in compliance with the 90-Day Rule has decided not to renew their lease for the 2013 season.  Therefore, no further action is needed from the City Council on the 90-Day Rule.
Discussion was held on requiring contractors to establish a temporary electrical service for construction projects rather than relying on the use of generators, which can be noisy and disruptive to the surrounding neighborhood.  It was recommended that staff check with Xcel Energy to see if the installation of a temporary electrical service is available.
Administrator Young stated that the annual holiday party will be held on December 19th. 

10.
ADJOURNMENT
Motion to adjourn by Councilmember Hackney, seconded by Councilmember Gustafson.  Motion carried 5-0.  The meeting adjourned at 9:40 p.m.

Respectfully submitted,

Dana H. Young, City Administrator

