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CALL TO ORDER:
Chairman Kent Carlson called the meeting to order at 7:00 p.m.

PRESENT:
Chairman Kent Carlson, and Commissioners Jim Anderson, Brandon Gustafson, John Studer, Bill Sharpe, Bob Werneiwski
ABSENT:
Commissioners Gen McJilton and Council Liaison Darel Gustafson.
OTHERS PRESENT:
Zoning Coordinator Dale Cooney 
MINUTES OF JANUARY 19, 2016 

Motion by Commissioner Werneiwski, seconded by Commissioner Studer, to approve the minutes of January 19, 2016.  Motion carried 6-0. 
PUBLIC HEARINGS

Consider request of the Landschute Group for a variance from the minimum lake yard setback for the construction of a stairway onto a non-conforming house footprint, at 19940 Lakeview Avenue
Chairman Carlson introduced the agenda item.

Zoning Coordinator Cooney summarized the staff report. Cooney said that The Landschute Group, Inc., architect for the property owner, has applied for a variance to construct a stairway that encroaches into the required lake yard setback. Cooney stated that in April of 2015, a variance application to construct a new house within a non-conforming footprint was approved for this property and that now the property owner would like to modify that non-conforming footprint to reorient the rear deck stairs towards the lake yard, rather than the previously approved side yard. Since the lake yard encroachment is increasing, a variance is required for this change.

Cooney said that Section 1302.05(3) of the zoning ordinance requires a lake yard setback from the OHW of Lake Minnetonka of 100 feet. He said that the applicant proposes a lake yard setback of 91 feet, 5 inches for the proposed stairway and that the applicant is seeking a variance of 8 feet, 7 inches into the minimum required lake yard setback.
Cooney noted that the previously approved stairs encroached into both the side yard setback, and the lake yard setback. He said that these encroachments were approved since they were part of the existing house’s non-conforming footprint. Cooney said that the current proposal is an attempt to fix the design flaw of the previous stairway exit, which is near the side lot line. He said that the practical utility of the property would be better served by having the stairs oriented towards the lake yard. Cooney said that the newly proposed stairs are essentially proposing to trade the previously approved encroachment (mostly within the side yard) for this revised encroachment (mostly within the lake yard).  He said that the total square footage of encroachment for the revised stairs is slightly more than that of the approved stairs. Cooney noted that even taking into account this stair encroachment, the house remains setback from the lake yard further than each of the adjoining properties. 

Cooney said that he recommends approval of the variance request by The Landschute Group, Inc. to encroach 8 feet, 7 inches into the minimum required lake yard setback for the proposed stairway at 19940 Lakeview Avenue, as presented, based on the following findings:
(a) The variance is in harmony with the purpose and intent of the ordinance since the purpose and intent of the ordinance is to allow the orderly development and redevelopment of property within the city and when the ordinance standards cannot be met, it outlines the procedures to vary from these standards. The applicant is seeking to vary from the stated setback standards of the ordinance to reorient a set of already non-conforming stairs. The magnitude of the encroachment would increase slightly, but would pull the stairs away from the narrow side yard setback.

(b) The request is consistent with the Comprehensive Plan’s Housing Elements Goals and Policies which promotes the redevelopment of residential property within the city.

(c) The proposal puts the property to use in a reasonable manner; almost the same manner as that which was previously approved by the city.

(d) There are unique circumstances to the property not created by the landowner. The property is being built within an existing non-conforming footprint. The setback from the lot line would only be 6 feet at the approved stair exit. The narrow setback reduces the practical utility of the stairs. 

(e) The proposal would not alter the essential character of the locality. The proposed modification is only slightly different from the approved encroachments, and the stairway would remain setback further than the adjoining properties.

Cooney concluded his staff report.

Jon Monson of The Landschute Group, applicant, said that he is here to answer any questions. He said that the location of the stairs is more efficient and that the neighbors to the west think the realigned stairs would be a better idea. He said that this is a common sense approach and that the stair would not encroach as far as the adjoining houses on either side of the property.
Chairman Carlson opened the public hearing. Hearing no public comments, Chairman Carlson closed the public hearing.

Commissioner Anderson asked if the zoning coordinator had received any comments on the application. Cooney said that no comments were submitted to him from public hearing mailing. Jon Monson said that he had given Cooney comments from the adjacent neighbors at the time of application. Cooney said that was correct and that those comments were not a part of the Planning Commissions packet materials. Cooney said that he would ensure comments will be included in the City Council packet.

Chairman Carlson surveyed the commissioners for comments or questions. The commissioners expressed support of the project. Hearing this consensus opinion, Carlson made a motion to accept staff’s recommendation and to recommend approval the variance request as submitted based on the findings of staff. Commissioner Gustafson seconded the motion. Motion carried 6-0.
Ordinance 13-72, Amending Section 1302 Regarding Permitted Uses within Commercial Districts – 
Ordinance amendment of Sections1302.01 and 1302.02 to include “physical fitness establishments” as permitted uses within the C-1 and C-2 zoning districts; adding “bank or other financial institutions” to the C-2 zoning district.
Chairman Carlson introduced the agenda item. 
Zoning Coordinator Cooney presented his staff report. He said that he was approached by Rick Lee Anderson who is in the process of leasing space at 18202 Minnetonka Boulevard, Suite LL1. Cooney said that Mr. Anderson would like to operate a kickboxing/martial arts studio that would also include a retail and office component. 

Cooney said that he has reviewed the C-1 uses applicable to the property, and while retail and office are permitted uses within the district, physical fitness establishments are not listed as either permitted, conditional, or prohibited uses. Cooney said that, in order to provide an answer for Mr. Anderson, staff is presenting his request in conjunction with a public hearing to consider amending both the C-1 and C-2 zoning districts to include physical fitness establishments as a permitted use.

Cooney said that in reviewing ordinances for other cities, staff found that physical fitness establishments were listed as both permitted uses and conditional uses. He stated that both Excelsior and Wayzata list physical fitness establishments as permitted uses, while Plymouth and Minnetonka list physical fitness establishments as conditional uses. 

Cooney said that he has also included some text changes to the ordinance unrelated to the current request. He said he added “Bank or other financial institutions.” to the C-2 zoning district, since it appeared in the C-1 district and staff could not think of a logical reason why it would not be a permitted use in C-2 as well, and that he also deleted the text “Section 1302.02(1) C-2 Uses.” since it was redundant and not consistent with C-1 formatting.
Cooney concluded his staff report.
Rick Lee Anderson, who has made the request to open a physical fitness establishment within the City of Deephaven, said that he operated his business in Golden Valley since 1996. He said that his business was briefly situated in Wayzata, but that there were flooding issues at the property. He said that he has not had a location for his business in the nearly three years since he left Wayzata. 
Lee said that he does not want his operation to become as big as it once was. He said that there will be a small pro shop in the business. He said that he will train kickboxing, boxing, and martial arts at the facility. He said prior to operating his own space, he worked for Lifetime Fitness. He said that the hours of operation would be Monday through Friday 6 a.m. to 9 p.m. and Saturdays from 9 a.m. to 5 p.m. He said that he would have a keypad to allow members to access the facility on a limited basis. Lee said that he expects to have, at the most, 15 people in the facility at any one time. He said that he intends his operation to be a boutique fitness facility.
Lee said that he was a professional kickboxer and boxer for 34 years, but that he retired three years ago. He said that he is not interested in holding fights at his facility. He said that he is very familiar with the regulations on fighting within the State of Minnesota. He said that he wants to assure the commissioners that fights will not happen in his facility. He said that his business would be very low-key, with a focus on small groups and private training sessions.

Chairman Carlson opened the Public Hearing. Hearing no comments, Carlson closed the public hearing.

Commissioner Gustafson said that he is supportive of the use, but that the comments made by the applicant regarding unsanctioned fights made him want to list the use as a conditional use.

Commissioner Werneiwski asked about the age range of the people he has trained. Lee said that he has trained people from as young as 4, and as old as 78. Lee said that he would not train someone younger than 4.
Werneiwski asked if there would be scheduled classes. Lee said that he would have scheduled small classes three days a week, but that the rest would be private sessions. He said that he prefers working in private sessions. Lee said that there are other operations that can hold big classes. He said that he wants to be found via word-of-mouth, and he does not want to attract the type of client that would come to him off of the street.

Commissioner Anderson asked Lee about the keypad access and if it would be after hours. Lee said that it would be limited to very few clients, and would be only during the day, but not after hours. Commissioner Anderson said that he preferred the use as a conditional use.

Chairman Carlson said that he was comfortable with the use, but that it should be a conditional use. Carlson said that he would make a condition that there would not be any fights at the business, and that the facility was to be used for training and physical fitness only.
Carlson motioned to recommend adoption of Ordinance 13-72 as amended to allow physical fitness establishments a conditional use within the C-1 and C-2 zoning districts. Motion was seconded by Commissioner Sharpe. Motion carried 6-0.
Ordinance 13-73, Amending Section 1370 Regarding Watershed District Regulations and Permits – Changes proposed to Section 1370 as a compliance requirement of the city’s MS4 permit.
Chairman Carlson introduced the agenda item. 
Zoning Coordinator Cooney said that the change would codify current city practices.
Chairman Carlson said that the Riley-Purgatory-Bluff Creek Watershed District has secured funding and become active during the last 24 months. Carlson said that they had not been an active watershed district in the recent past which is why they were not mentioned within the city code.
Chairman Carlson made a motion to recommend that the City Council adopt ordinance 13-73, an ordinance of the City of Deephaven, Minnesota amending Deephaven Ordinance Code Chapter 13, Section 1370 regarding watershed regulations and permits. Motion was seconded by Commissioner Gusafson. Motion carried 6-0.
NEW BUSINESS

Discussion related to Section 1310.03, Building Coverage

Chairman Carlson introduced the agenda item.
Zoning Coordinator Cooney summarized the staff report. He said that the ordinance as it was originally written and how it is being applied are very different. He said that the ordinance is currently being applied as a massing ordinance, but that the language in the original ordinance also included language related to hardcover. Cooney said that he spoke with Councilmember Kask, and that Kask had told him the original intent of the ordinance, at least partly, was to serve as a way to regulate hardcover. Cooney said that the city has since amended the code to include hardcover restrictions throughout the city, and that aspect of the ordinance is now obsolete.
Cooney said that the other major aspect of the ordinance is to regulate massing on a property. He said that the language in the ordinance limits the square footage of “structures” on a property. Cooney said that “structure”, as defined by the city code, is a very broad definition that regulates things such as retaining walls, steps, driveways, and other elements that might not impact massing on a property. Cooney said that beyond a house and an accessory structure such as a shed, what should be regulated by the ordinance? Cooney said that, while he does not necessarily favor the idea, the Planning Commission could also consider a building coverage limit that is proportionate to the lot size. 

Carlson said that the previous zoning coordinator had interpreted the ordinance to apply to building footprint of the house, garage, screened porches, but that it would not apply to a deck. Carlson said that other things that could be considered structures under the broad city definition were not considered in the building coverage. Carlson said that it was clear that anything that is enclosed should be covered by the ordinance.
Werneiwski asked, if under the structure definition, would something like a sport court count towards the maximum building coverage. Cooney said that, yes, the way the ordinance is written someone could consider a sport court as part of the coverage limit, but Cooney said that the ordinance has not been applied that way. Cooney said that there is too much ambiguity since the building coverage ordinance is based on the definition of “structure” and not something narrower in scope.
Werneiwski said that he agrees with the direction that Chairman Carlson had given.

Carlson said that unenclosed decks would not count, but that once they were covered, they would count towards maximum building coverage.

Sharpe asked if the notion of covering something a matter of impervious surfaces, or not wanting the structural footprint. Cooney said that the issue was more of a massing issue. Cooney said that he had interpreted the ordinance to include those types of structures with roofs, including covered decks and covered entry porches, and roofed accessory structures.

Gustafson said since the main issue is massing, a temporary canopy that could be pulled back would not be the same as something with a full roof.
Carlson said that the ordinance has been in existence for an extended period of time and that over the last 10 years the city has tightened up the hardcover restrictions and height restrictions.

Studer said that the way the ordinance is written, a deck would be a part of the coverage. Cooney said it is an open question as to what the city wants to include in the ordinance, as long as he can get some consistency in how to interpret the ordinance.

Anderson asked if the massing issue comes into play more on the larger lots, since the smaller lots would run into hardcover and setback issues before the massing issue came into play. He asked for a 100,000 square foot lot, how big should the city allow something to be and should it be proportional. Carlson said that the maximum building coverage would limit the footprint of the house. Anderson said that the core issue, then, would be items such as decks be considered structures and therefore be covered under the ordinance. Cooney said that he would move away from using the structure definition, and instead set narrower parameters of those elements the city would specifically like to include in the ordinance.
Carlson said that staff’s recommendation would be to remove the structure definition from the list and instead come up with a list of those items to be included within the building coverage regulations. Carlson asked if the city wants to include things like pergolas, arbors, hot tubs, sport courts, swimming pools, and decks under the building coverage limitations. Carlson said that the way we have been administering the law to exclude things like decks and pergolas is the direction he would recommend. He asked how big a pergola could get.

Werneiwski said that a patio near the house would not be a structure, but that something above grade and attached to the home would count, such as a deck. Carlson said that this would likely promote getting around the deck limitation by increasing the grade near the house to build a patio instead.
Studer asked about limiting the restriction to those structural elements under a roof, as has been the practice. Werneiwski said that he would agree that anything under a roof should count. Carlson said that the structural elements would have to be under a permanent roof, not a canopy or an awning.
Carlson summarized the consensus opinion from the Planning Commission. He said that the maximum building coverage would be limited to those structural elements beneath a permanent roof.

Gustafson asked about a deck that might be on a second story of a house. Carlson said that a deck of this kind would not be part of the restriction. Anderson asked about gazeebos. Carlson said that gazeebos would count towards the limit, as would something like a garden shed. Sharpe asked about pools and hot tubs. Carlson said they would not count, but a pool house would count towards the limit.

Carlson asked how big a pergola can get. Anderson said that he has seen some big pergolas. Carlson asked if pergolas should be included since they have the roof type rafters. Studer said that a pergola should not count. The commissioners agreed that pergolas would not be included in the calculation. Carlson asked about driveway monuments and retaining walls. He said he would not consider either of these elements being part of the coverage limit. The commissioners agreed.
Carlson closed the discussion at this point.

OTHER BUSINESS

Stormwater Runoff Impact Analysis: Effects of Impervious Surfaces and Slopes
Chairman Carlson introduced the agenda item.

Zoning Coordinator Cooney said that he had originally requested the attached information to present during the stormwater management ordinance discussions last fall. Cooney said that the analysis was not completed in time to present at that time, so he is presenting it to the Planning Commission now simply as a point of information.

Cooney said that a question that was frequently raised during the stormwater discussions was how much a change in existing grade/slope would impact a property’s stormwater runoff rates. Cooney said that the city engineer has always contended that the impacts of hardcover are much greater than the impacts of grade change, but this contention was never quantified prior to the adoption of the stormwater ordinance.

Cooney said that, in an effort to provide some context on the stormwater impacts of changes to impervious surfaces and grading, the city engineer suggested calculating the impacts (via modeling software) based upon a current project within Deephaven. Cooney said that he provided the city engineer a survey with existing and proposed conditions for the new construction project at 18970 Azure Road. Cooney said that he city engineer calculated the stormwater runoff rates for the following scenarios: existing conditions, existing conditions +1 foot of grade increase, proposed conditions, proposed conditions +1 foot of grade increase.
Cooney said that, based upon the modeling, he was surprised that the rate of runoff did not increase to a greater degree.

Commissioner Studer said that the gutters were put in the most advantageous location on the property. He said the city would not have that level of control over the runoff.

Chairman Carlson said that the issue the city will face is that as each lot gets redeveloped, the impacts on the neighbors three or four houses down will be magnified.
Planning Commission term expiration: Chairman Carlson, Commissioners McJilton and Gustafson terms will expire in April of 2016. Does each commissioner wish to continue to serve on the Planning Commission?
Chairman Carlson said that Commissioner McJilton indicated via e-mail that she was interested in continuing to serve on the Planning Commission.
Commissioner Gustafson said that he would like to continue to serve on the Planning Commission as well.

Chairman Carlson said that, technically, he is term-limited, but that after consulting with elected officials, and considering the number of new members currently on the Planning Commission, he would like to serve on the Planning Commission for another year in order to help stagger the changeover.
Commissioner Werneiwski asked about the staggering of terms, and said that this had been a problem in the past as well. Carlson said that, in the past, some commissioners retired and some had left mid-term, which created the problem.
LIAISON REPORT

Council Liaison Darel Gustafson was absent from the meeting. Zoning Coordinator Cooney said that the City Council denied the wetland application at 18707 Heathcote Drive. Cooney also said that the City Council approved the conditional use permit for the Innate Health Chiropractic sign at 18202 Minnetonka Boulevard. 
ADJOURNMENT

Motion by Chairman Carlson to adjourn the meeting. Motion seconded by Commissioner Sharpe. Motion carried 6-0. The meeting adjourned at 7:50.
Respectfully submitted, 
Dale Cooney
Zoning Coordinator
