DEEPHAVEN CITY COUNCIL MEETING

MONDAY, FEBRUARY 4, 2013
MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Council members Darel Gustafson, Steve Erickson, Keith Kask, and Josh Hackney

STAFF:
Police Chief Cory Johnson, Zoning Coordinator Gus Karpas, and City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve January 7, 3013 & January 15, 2013 Minutes

B. Approve Verifieds

C. Approve December 2012 Treasurer’s Report       
Seconded by Councilmember Hackney.  Motion carried 5-0.

4. MATTERS FROM THE FLOOR
David Garber, 18880 Ridgewood Road, stated that at his last appearance before the City Council he requested an amendment in the Home Occupation ordinance in order to permit the sale and manufacturing of firearms.  He stated that the Council decided to not change the existing Home Occupation Ordinance due to the fact that the Council did not want to permit the sale of firearms or ammunition from a residential home when a firearms dealer is not currently listed as a permitted business in Deephaven’s Commercial District, there was concern over the amount of foot traffic, and a licensed firearms dealer would be much better suited to a commercial site than a residential site.  He stated that the Council had expressed an interest in working with him on permitting the sale firearms in a commercial district.

Zoning Coordinator Karpas stated that the sale and manufacturing of firearms was not a permitted use under our Home Occupation ordinance and Mr. Garber is now requesting an amendment of our current Zoning Code to allow this use as a permitted or conditional use in a commercial district.  He stated that the City Council would probably prefer it as a conditional use to establish certain conditions on the permit.

Mayor Skrede noted that as a potential change to the zoning code, this request would require a public hearing before the Planning Commission.

Zoning Coordinator Karpas recommended that Mr. Garber send a letter to the Planning Commission requesting an ordinance amendment and for the Commission to direct staff to schedule a public hearing.  He stated that the Planning Commission could then determine whether to move forward with the request.
5. PUBLIC HEARING
A. 
Resolution relating to Housing and Healthcare Facilities Revenue Bonds (St. Therese Senior Living Project), Series 2013; Authorizing the Issuance thereof pursuant to Minnesota Statutes, Chapters 462A and 462C

Lynnette Crandall, an attorney with Dorsey Whitney, was present to represent the City of Deephaven on a conduit debt issue requested by St. Therese Senior Living.  She stated that St. Therese Senior Living is requesting that the City issue tax-exempt revenue bonds permitted under Minnesota Statutes, the proceeds of which will be loaned by the City to St. Therese Senior Living for the financing of a senior living facility.  She stated that principal and interest on the bonds will be paid solely from payments made by St. Therese Senior Living and the City will not have any liability with respect to the bond payments.  She stated that the City will be paid all expenses with respect to the bonds and will receive ½ of 1% of the principal amount of the bonds upon the issuance of the bonds.
Mayor Skrede stated that he had read the documents pertaining to the proposed tax-exempt bond issue and noted that the primary benefits to the City in approving this issue would be that the City would have no obligation regarding the bond payments and the City would be paid a fee for offering this issue.
Lynnette Crandall stated that her only caution is that the while the City is exempt from liability and any default on the bonds should not effect the City, the City’s name could appear in the newspaper and the City does have the potential to be named in a lawsuit despite the indemnification clauses in the documents.

Mayor Skrede noted that the City of Deephaven has lent our name in the past to Benilde-St. Margaret’s, the Minnetonka Youth Hockey Association, and Excelsior Covenant Church for other tax-exempt bond issues.  He stated that the entire amount of this issue, in the neighborhood of $19 million, will be issued in the City’s name.

Councilmember Kask asked if the City would be limited to issuing up to $10 million in bank qualified bonds.

Mayor Skrede stated that since this issue is not bank qualified, the amount of the issue can be higher.

Councilmember Kask asked if this bond issue would limit the City if there was an emergency need for funding.

Lynnette Crandall stated that the City could still issue bonds but they wouldn’t be bank qualified.

Councilmember Erickson asked who would be indemnifying the City.

Lynnette Crandall stated that the City would be indemnified by the borrower and the underwriter.

Councilmember Erickson asked who would be responsible in the event of a default.

Lynnette Crandall stated that it is usually the responsibility of the borrower and bondholders to figure this out.

Mayor Skrede opened up the public hearing for public comments.

Tom Pokonosky, 20100 Minnetonka Blvd, asked if the bonds would be exempt from state and federal taxes and if it would be exempt from the alternate minimum tax.

Lynnette Crandall stated that it should be exempt from both state and federal taxes and thought it should be exempt from the alternate minimum tax but she would have to check to be sure.

Further discussion was held on the proposed interest rate, closing date, and size of the coupons.

Hearing no further comments, Mayor Skrede closed the public hearing.

Motion by Councilmember Kask to adopt Resolution No. 07-13, A Resolution relating to
Housing and Healthcare Facilities Revenue Bonds (St. Therese Senior Living Project), Series
2013; Authorizing the Issuance thereof pursuant to Minnesota Statutes, Chapters 462A and
462C.  Seconded by Councilmember Hackney.  Motion carried 5-0.
6. PLANNING & ZONING REQUESTS
A.
Variances – Minnetonka Public Schools, 4452 Vine Hill Road - request to construct a 740 square foot kitchen addition on the north side of the Deephaven Elementary school which would exceed the maximum permitted impervious.  Section 1350.06(2)(a) permits a maximum impervious surface area of 25%.  The proposed impervious surface area on the property would be 40.7%.  A variance to exceed the maximum impervious surface area by 15.7% is sought.  The proposed addition would be built over existing impervious surface area.
Zoning Coordinator Karpas presented his staff report.  He said the proposed addition would be constructed over an existing impervious surface area, thus there would be no increase in the percentage.  He said the grade would not be altered and the proposal would comply with the required setbacks and the height requirement.  The school district has indicated the addition would allow them to more effectively serve the students over the lunch period and bring the kitchen into compliance with current health codes.   Karpas said he recommended approval of the request stating the purpose and intent of the ordinance is to allow the orderly development and redevelopment within the city and when these standards cannot be met, it outlines the procedures to vary from these standards.  In this instance, the applicant is seeking to vary from the stated dimensional requirements of the ordinance and is following the stated process outlined in the ordinance.  The request is consistent with the Comprehensive Plan’s Housing Elements Goals and Policies which promotes the development and redevelopment of residential property within the city.  The applicant seeks to expand an existing use which is permitted by the ordinance by Special Use Permit.  In doing so, the applicant must receive Council approval.  The property can be put to a reasonable use without the issuance of a variance, but the proposed use of the property is reasonable since the requested addition would not expand existing non-conformity and allow the facility to more effectively serve the students and the community. The circumstances causing the need for the variance are not caused by the property owner, the unique use of the property as an elementary school requires a larger than usual amount of required impervious surface in the form of parking areas and recreational facilities.  The proposal maintains the existing non-conforming impervious surface percentage since the proposed addition is constructed entirely over existing impervious surface area. The proposed dimensions and height of the addition would not alter the essential character of the neighborhood since there would be no noticeable change to the property.

The Council had no questions and were supportive of the request.

Councilmember Hackney moved the Council accept the recommendation of staff and Planning Commission to approve the variance request by Minnetonka Public Schools to exceed the maximum permitted impervious surface area by 15.7% for the proposed 740 square foot kitchen addition as presented for the north side of the Deephaven Elementary School at 4452 Vine hill Road.  The motion is based on the following findings: (a) the purpose and intent of the ordinance is to allow the orderly development and redevelopment within the city and when these standards cannot be met, it outlines the procedures to vary from these standards. In this instance, the applicant is seeking to vary from the stated dimensional requirements of the ordinance and following the stated process outlined in the ordinance; (b) the request is consistent with the Comprehensive Plan’s Housing Elements Goals and Policies which promote the development and redevelopment of residential property within the city.  The applicant seeks to expand an existing use which is permitted by the ordinance by Special Use Permit.  In doing so, the applicant must receive Council approval; (c) The property can be put to a reasonable use without the issuance of a variance, but the proposed use of the property is reasonable since the requested addition would not expand existing non-conformity and allow the facility to more effectively serve the students and the community while bringing the school into compliance with the existing health codes; (d) the circumstances causing the need for the variance are not caused by the property owner.  The unique use of the property as an elementary school requires a large amount of required impervious surface in the form of parking areas and recreational facilities; and (e) the proposal maintains the existing non-conforming impervious surface percentage since the proposed addition is constructed entirely over existing impervious surface area. The proposed dimensions and height of the addition would not alter the essential character of the neighborhood since there would be no noticeable change to the property. Second by Councilmember Erickson.  Motion carried 5-0.
7. NEW BUSINESS
A.
Approve Temporary Sign Permit for Deephaven Woods Project
Zoning Coordinator Karpas said the Church of St. Therese and Ebenezer would like to place a v-shaped sign structure containing two 4’ x 8’ (32 square feet) signs identifying the site for both construction and marketing purposes.  Section 1115.05 of the sign ordinance exempts the placement of construction and real estate signs provided they meet certain size criteria based on the zoning of the property on which they are placed.

The St. Therese property is zoned R-3 Single Family Residential which, by ordinance, is permitted a maximum of six square feet of each type of signage.  Staff believes given the overlay of the Planned Unit Development district the property could reasonably be deemed a higher zoning designation and be permitted the higher square footage threshold of thirty-two square feet as proposed by the applicant.

Staff is asking the Council to grant the Church of St. Therese permission to place a total of sixty-four square feet of signage in a v-shaped configuration located on the north side of their property not to exceed a total of four feet in sign height.  If approved, the height of the sign shall not exceed six feet from grade and placement of the sign should approved by the Police Department to verify there are no traffic concerns in terms of sight lines.

Mayor Skrede agreed the placement of a temporary sign in that area would let people know what’s going on in that area and noted it was even suggested at one time by those living in the area when the project was first proposed.  He said the sign would serve the purpose of identifying the site for sub-contractors as well as providing information for future occupation of the structure.  His concerns are that it be temporary in nature and placed far enough away from the road that it not create an issue for sight lines.

Councilmember Gustafson discussed constitutes temporary.  Zoning Coordinator Karpas said removal can be based on the issuance of the final Certificate of Occupancy for the structure.

Councilmember Kask moved the Council approved the proposed v-shaped, unlit temporary sign along the north side of the subject property with the maximum dimension of thirty-two square feet per exposure.  There is a need to identify the construction entrance of the site and advertise future occupancy of the structure.  The motion is conditioned that the placement of the sign be approved by the Deephaven Police Department and the sign be removed prior to the issuance of the final Certificate of Occupancy.  Second by Councilmember Hackney.  Motion carried 5-0.

B.
Approve One-Year Probationary Period for Police Officer Eric Finnvik

Police Chief Cory Johnson stated that Officer Eric Finnvik will complete his one year mandatory probationary period on February 7, 2013 and recommended that his employment status be changed to full-time permanent employee.  
He stated that Officer Finnvik is doing an excellent job and has exceeded our expectations as a young Police Officer.  He stated that Officer Finnvik is motivated, has been received well by the public, and is always willing to fill in when shift coverage is needed.  He added that Officer Finnvik is a valuable employee for the City of Deephaven and we are hopeful that he stays in our Department and community for many years to come.  
Motion by Councilmember Hackney to approve the successful completion of Officer Eric Finnvik’s probationary period and that his employment status change to full-time permanent employee.  Seconded by Councilmember Kask.  Motion carried 5-0.

C.
Other

There was no other New Business this evening.

8. UNFINISHED BUSINESS
A.
Modify Existing Drainage Easement Agreement at 3835 Monaltrie Avenue
Administrator Young stated that Greg Holde is the owner of the property at 3835 Monaltrie Avenue, which consists of both Lot 418 and Lot 419 of Deephaven Park.  The City of Deephaven owns the two vacant lots immediately south of Mr. Holde’s property that serves as a storm water storage area.  This drainage area was improved by additional grading and the construction of a storm water outlet in 2009.

He stated that the City of Deephaven entered into a drainage easement in 1987 with a former property owner over Lot 418 and established a list of six restrictions described in the attached Exhibit A in order to maximize the water storage capabilities of the city-owned lots.  

He stated that Greg Holde met with the Public Works Committee on several occasions to request permission to modify the existing drainage easement agreement in order to add fill material on the south side of his lot to level uneven areas and add landscaping.  Mr. Holde might eventually also want to install a structure on this lot with the addition of a deck or an extension of the roof line of his garage.  The existing easement agreement would prevent him from undertaking these improvements to his property.

Discussion was held on the overall scope of the project, which included:

· Adding material to the south side of the garage to allow level parking.  This area would be approximately 12 feet wide and extend the length of the garage.  The existing grade may be lowered 4-6 inches.

· No fill will be added to the area noted on the attached grading plan where the existing grade is below the top of the drain located on the adjacent city lot as this is part of the drainage/storage plan for the area.

· All re-grade activity and fill will be done such that it will not impede the natural flow of surface water from adjacent properties and Monaltrie Avenue.

· The estimated material requirements are 40-45 yards of fill material.

· Fill material would be earth and rock, specifics to be defined by the owner; no specific requirements have been noted by the City Engineer in previous meeting.

· The Project would be conducted in a professional manner and may be staged or phased based on material availability.  If staged or phased, each phase will be completed prior to the start of the next phase.  For example, if 10 yards of fill material are moved to the site then those 10 yards will be leveled/graded in a timely manner.  Additional deliveries of material will be incorporated into the project in a timely manner.

Administrator Young stated that City Engineer David Martini granted conditional approval to Mr. Holde’s request last year subject to maintaining the existing easement because of the fact that the lot in question provides a significant amount of natural storm water storage.  However, since the City has constructed a storm water outlet on the adjacent City owned lot to the south, City Engineer Martini stated that the City may consider allowing fill at Lot 418 as long as there is no filling below the elevation of the storm water outlet.  If structures are proposed on the lot, they should be constructed at an elevation equal to or greater than other structures on the site.    

He stated that in order to accommodate the request, Restrictions No. 1 and No. 2 in drainage easement agreement would have to be amended to allow buildings, structures, improvements and fill on the site. 
Mayor Skrede noted that the timely manner in which the fill is brought to the site and leveled should be determined by the Zoning Coordinator.

Councilmember Hackney stated that the proposed amendments to the easement agreement are relatively open-ended and recommending keeping the easement language as is and allowing a one time allowance to allow Mr. Holde to proceed with the work.  
Greg Holde stated that he didn’t particularly object to this stipulation but noted the City already has controls in place through fill permit and building permit requirements to adequately control the amount of fill material and structures on his lot.

Mayor Skrede stated that this proposal would keep the neighbors from wondering when the project was going to end.  He stated that we owe it to them to have a realistic timeframe, which would make everyone accountable.

Greg Holde stated that he would return when he had a more formalized landscaping plan.

Administrator Young stated that after he receives the landscaping plan, he would provide the plans for a final review by the City Engineer and forward the easement amendment to the City Attorney to see if Mr. Holde’s request could be accomplished without amending the easement.  
Further discussion was held on Section 1345.26 of the Deephaven Zoning Code, which might also require the applicant to obtain a Special Use Permit since the “finished grade of construction on a vacant lot shall not increase more than one foot of the existing elevations on a property.” 

B.
Discuss Water Governance Feedback Session
Administrator Young stated that Hennepin County Commissioner Jeff Johnson has proposed some significant reforms to watershed governance in Hennepin County.  Two of the most significant of these reforms would include: 

1. Consolidating four existing watershed districts and seven existing watershed management organizations into three watershed management organizations.

2. Requiring the new watershed management organization managers to be elected officials from municipalities wholly or partially within the organization boundaries.

He stated that both he and Mayor Skrede attended a feedback session on Thursday, January 31st regarding the proposed reform initiative.   

Mayor Skrede stated that the University of Minnesota undertook a study on the proposed consolidation of the watershed districts in Hennepin County and recommended reconfiguring the existing 11 watershed districts into 4 districts, with the Minnehaha Creek Watershed District remaining intact.  He stated that Commissioner Johnson proposed consolidating all 11 districts into 3 districts, which he thought was more of a grab for tax capacity.  He stated that, as a result of Commissioner Johnson’s proposal, we are now going to spread the tax capacity from Minneapolis to Pioneer Creek.  He stated that he thought it would be easier to get on board with a 4 district model.

Mayor Skrede suggested sticking with the 4 district model as a better approach and see how well it operates.  He stated that, even with council representation proposed under Commissioner Johnson’s model, he didn’t think our voice would be heard any better than it is right now.  He stated that he wanted to bring this to the Council table this evening to see if we could come up with any common thoughts on this proposal.

Councilmember Hackney stated that he thought the watershed districts were established by the State Legislature and not the County.

Mayor Skrede stated that Hennepin County would need State Legislation for this new proposal.

Councilmember Kask asked why this consolidation is only considered for Hennepin County rather than on a statewide basis.

Mayor Skrede suggested that the Hennepin County Commissioners are thinking that if they came up with this idea, the State might leave the county alone, and this area has all the money anyway.

Councilmember Erickson agreed that going to three districts makes little sense and four districts would be a better concept.  He added, however, that the current situation with 11 watershed districts is also fine with him.

Mayor Skrede recommended sending Hennepin County a letter stating that the City Council’s preference is to establish the geographical redistricting to four watershed districts as suggested by the University of Minnesota.

C.
Discuss Bow Fishing Regulations on Lake Minnetonka
Administrator Young stated that LMCD Executive Director Greg Nybeck sent out a letter to each member city requesting input on the following issues relating to bow fishing regulations.

1. Does your city have an ordinance that prohibits or regulates bow-fishing on Lake Minnetonka?

2. What is your collective city council’s ranking on the three options detailed below?

· Continue to operate as we currently do; per state law and local city ordinances.

· Prohibit bow-fishing entirely on Lake Minnetonka.

· Consider an ordinance more restrictive than state law, but less than a total prohibition.

3. If your City prefers the third option, what additional restrictions would you like the Board to consider in an ordinance?
Administrator Young stated that the LMCD is planning to hold further discussions on this issue at the March 13, 2013 LMCD Board Meeting and are requesting feedback from each city council by March 1st.

Administrator Young noted that the City of Deephaven does not have an ordinance that prohibits or regulates bow-fishing on Lake Minnetonka.  He stated the City does prohibit the use of “all bows and arrows, when arrows are pointed tipped” under Section 605 of the City Code. 

Mayor Skrede stated that he doesn’t see bow fishing as a draw to the lake and doesn’t know if some communities favor restrictions on bow fishing or if some might oppose restrictions.  He noted that firearms and bows are not allowed in Deephaven.

Councilmember Kask stated that State Statutes allows for bow fishing, although it is not allowed within 150 feet of structures.  He noted that bow fishing is a sport that appears to be gaining in popularity.  He stated that the LMCD is being asked by enthusiasts where can they bow fish on the lake.  He stated that he doesn’t know how we as a city can support bow fishing on the lake when we don’t allow it on land.  He stated that he doesn’t know if we can impose this standard on other cities.
Mayor Skrede stated that he would never favor passing an ordinance that is unenforceable.  He added that bow fishing doesn’t seem like something we would want in our waters.

Councilmember Hackney asked what the county’s position is on this matter.

Mayor Skrede stated that the Water Patrol would enforce whatever ordinance is developed by the LMCD.

Councilmember Erickson stated that he would like to present a contrary view.  He asked if anyone has been hurt or complained about bow fishing.  He stated that he doesn’t care that much about this issue and doesn’t see how it affects us.  He stated that he doesn’t see why we would be involved on this matter is there is no overt issue to resolve.

Mayor Skrede stated that the purpose of tonight’s discussion is to give direction to the LMCD.

Councilmember Hackney stated that he has some concerns for those residents who have to deal with the bright lights and generators that are used when bow fishing.

Councilmember Erickson stated that we are trying to answer questions when there are none and can’t be enforced.

Councilmember Kask stated that he will inform the LMCD that we are not willing to change our current ordinance and would recommend leaving the current laws on bow fishing in place but would be in favor of imposing more restrictions on bow fishing if problems arise. 
D.
Other
Mayor Skrede welcomed Mitchell Plaistad, 18540 Azure Road, who was in attendance tonight to obtain a Citizenship Award and to learn more about the community.
9. DEPARTMENT REPORTS
A. Police Department
Police Chief Johnson discussed the January Incident Reports.  Further discussion was held on gun permits.
B. Excelsior Fire District
Fire Board Liaison Josh Hackney provided a brief review of the Fire District Board meeting on January 23rd.  

· Greg Miller from Excelsior was elected as 2013 Board Chair and Tom Fletcher from Greenwood was elected as 2013 Vice Board Chair.

· Call Responses totaled 639 in 2012, 651 in 2011, and 732 in 2010.
· Engine 22 is expected to be delivered in April or May.
· Recognition was given to former Boardmembers. 
· The next EFD Board meeting will be held on March 27th. 
· A New Member orientation will be held on February 13th.
C. Public Works
Administrator Young provided an update on recent and upcoming public work activities.

D. Administration
Administrator Young provided a brief summary on the following items:

· 2012 Financial Summary

· 2012 Building Permit Revenue

· Deer Management

· Property, liability & auto insurance coverage has been renewed with the League of MN Cities

· Mayor Skrede, Councilmember’s Gustafson & Hackney, several Planning Commission members and staff attending a Planning Seminar on January 12th at the Southshore Community Center.  It was the general consensus of those in attendance that the discussion on legal compliance issues more than offset a far too basic discussion on planning.

· At the Planning Seminar, a number of eyebrows were raised during a discussion on conflict of interest when it was suggested that it was a conflict of interest for Councilmember’s to enter into a Mooring Lease Agreement with the City.  I questioned City Attorney Jerry Gilligan on this matter and he stated that there are several important exemptions to the conflict of interest standards that apply to all cities.  Cities may rent space in a public facility (City Marinas) to a public officer at a rate equal to that paid by other members of the public subject to (1) the interested officer abstaining from voting on the matter and (2) the Council approving the contract by unanimous vote.  

10. ADJOURNMENT
Motion to adjourn the Regular Council meeting by Councilmember Kask, seconded by Councilmember Erickson.  Motion carried 5-0.  The meeting adjourned at 8:45 p.m.

11. SPECIAL COUNCIL MEETING

A.
Discuss O’Connor v. City of Deephaven etal.

Administrator Young informed the City Council of a lawsuit against Deephaven and others regarding an incident that occurred at the Cottagewood General Store on June 28, 2012.

12. ADJOURNMENT

Motion to adjourn the Special Council meeting by Councilmember Hackney, seconded by Councilmember Gustafson.  Motion carried 5-0.  The meeting adjourned at 9:15 p.m.

Respectfully submitted,

Dana H. Young

City Administrator
