 DEEPHAVEN CITY COUNCIL MEETING

MONDAY, MARCH 4, 2013

MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Council members Darel Gustafson, Keith Kask, and Josh Hackney
ABSENT:
Councilmember Steve Erickson
STAFF:
Police Chief Cory Johnson, Zoning Coordinator Gus Karpas, and City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve February 4, 2013 Minutes

B. Approve Verifieds

C. Approve 2013 Street Sweeping Bid

D. Approve 2013 Street Striping Bid
E. Approve 2013 Boat Committee Chair & Vice-Chair

F. Approve January 2013 Treasurer’s Report

G. Approve 2013 Consumption & Display (Set-Up) Permit for Mtka Yacht Club

Seconded by Councilmember Hackney.  Motion carried 4-0.

4. MATTERS FROM THE FLOOR
There were no Matters from the Floor this evening.

5. PLANNING & ZONING REQUESTS
A.  Variance – Scott and Jo Ellen Hemink, 4080 Sibley Avenue -  request to exceed the maximum permitted impervious surface area as part of an addition which includes the removal of a portion of the existing deck and porch and the construction of a new front entry and screened porch in its place on the northwest portion of the single family home.  Section 1350.06(2)(a) permits a maximum impervious surface area of 25%.  The proposed impervious surface area on the property would be 25.2%.  A variance to exceed the maximum impervious surface area by .2% is sought.  The proposed additions would be built over existing impervious surface areas.

Zoning Coordinator Karpas presented his staff report.   He said the proposal was to remove an existing one hundred and twenty-eight square foot porch and five hundred and eighty-two square feet of the existing deck and construct a new eighty-five foot front entry and a three hundred and thirty-five square foot screened porch.  The applicants indicate this would allow them to more efficiently use their property by creating a bone fide front entry area, which their home currently does not have.  The project would exceed the maximum permitted impervious surface area by .2% or 27.5 square feet, but would be reducing the overall impervious surface area on the property by 1.3%. Karpas said he recommended approval of the request. 
He noted as part of the request, the applicants would be changing their address.  He stated that this would alter their setbacks thereby actually bringing their home into compliance with the required setbacks, which it is not currently.

The Council had no questions for staff or the applicants and was supportive of the request.

Hackney moved the Council accept the recommendation of staff and the Planning Commission to approve the variance request by Scott and Jo Ellen Hemink to exceed the maximum permitted impervious surface area by .2% for the proposed new front entry and screened porch at 4080 Sibley Avenue.  The motion is based on the following findings: (a) the purpose and intent of the ordinance is to allow the orderly development and redevelopment within the city and when these standards cannot be met, it outlines the procedures to vary from these standards.  In this instance, the applicants are seeking to vary from the impervious surface standards of the Shoreland Management Ordinance and are following the stated process outlined in the ordinance; (b) the request is consistent with the Comprehensive Plan’s Housing Elements Goals and Policies which promotes the development and redevelopment of residential property within the city.  The applicants seek to expand an existing home to make it more compatible with the lot.  The current deck is unusable due to environmental conditions with the area being more suitable for a screened porch than an open deck given the wooded and wet conditions of the immediate area.  The home also does not have a defined front entryway; (c) the proposed addition of a protected front entryway and screened porch is a reasonable use of the property since it allows the home to function more consistently with the conditions of the property.  The proposal reduces the overall impervious surface on the property; (d) the circumstances causing the need for the variance are not caused by the property owner.  The location of the lot along a curve in Minnetonka Boulevard requires driveway access off Sibley Avenue and due to the placement of the home towards the rear of the lot a long driveway is required to access the detached garage that serves the property.  The driveway comprises 11.8% of the impervious surface area on the property.  The lot area creates a practical difficult in that it is just over one half the minimum required lot area for the zoning district.  Even so, the applicant is reducing the overall impervious surface area on the property by 290 square feet and proposing to exceed the required impervious surface area by only 27 ½ square feet; and (e) the proposed alterations would not alter the essential character of the neighborhood since they would comply with the required setbacks and the overall impervious surface on the property will be reduced by 1.3%.  Second by Gustafson.  Motion carried 4-0.
B.  Ordinance 13-63 - Amending Chapter 13 of the City Code - Ordinance amendment  would remove any reference in the current zoning ordinance to Special Use Permit or Special Permit and replace both with the term Conditional Use Permit.  This amendment is necessary to bring the ordinance in line with State Statutes, which does not include language that references Special Use Permits.

Zoning Coordinator Karpas stated the proposed ordinance amendment would remove any reference in the current zoning ordinance to Special Use Permit or Special Permit and replace both with the term Conditional Use Permit.  He reiterated the amendment was necessary to bring the ordinance in compliance with State Statutes, which does not include language that references Special Use Permits.

He stated that State Statutes permits the regulation of Conditional Use Permits and Interim Use Permits.  Interim Use Permits are uses that the city can review on an annual basis and “sunset” after a period of time.  He stated that the City Attorney recommended against the city using Interim Use Permits due to the nature of uses the city would permit as conditional uses.

He noted that the process for the issuance of a Conditional Use Permit will not change and the criteria will remain the same.

Councilmember Hackney questioned why the ordinance would not include Interim Use Permits.  Karpas said the City Attorney said the current uses in the ordinance would not warrant them.  Hackney noted that future uses may.  Mayor Skrede said it’s his feeling that both should be available if needed.

Mayor Skrede also asked if the date of the ordinance adoption needed to be noted for enforcement purposes.  Zoning Coordinator Karpas said he did not believe the terminology in which the permit was issued changes the city’s ability to enforce the permit and even though a permit was issued as a special use permit, it could still be enforced as a conditional use permit with the language change.  He said he would ask the City Attorney to provide written comments on both the use of Interim Use Permits and the enforcement of previously issued special use permits under the proposed language change.

Motion by Councilmember Kask to adopt Ordinance No. 13-63, An Ordinance amendment which would remove any reference in the current zoning ordinance to Special Use Permit or Special Permit and replace both with the term Conditional Use Permit.  Seconded by Councilmember Hackney.  Motion carried 4-0.

C.  Discuss the Amendment of Section 1305.02 of the City Code to permit the limited manufacture and sale of firearms in the C-1 and C-2 Commercial Districts as a Conditional Use.

Zoning Coordinator Karpas read his staff memo into the record.  He said the proposed ordinance amendment would permit the limited manufacture and sale of firearms in the C-1 and C-2 Commercial Districts as a Conditional Use Permit.

He said a resident approached the City Council at their February 5th meeting to obtain feedback on an ordinance amendment to permit him to operate a business in the C-1, Commercial District that would permit the limited assembly of firearms.  He said the nature of the business was to travel to various law enforcement agencies throughout the state and market his weapons.  He said there would be no sale to the general public.  He said he has applied for a Federal Firearms License, but in order to obtain one to operate his business he must receive city approval.  After some discussion, the Council felt it was best that that the process begin with the Planning Commission.

Karpas noted the attached ordinance language for the Planning Commission’s consideration.  He said one of the ramifications of approving an amendment to the ordinance and the issuance of a Federal Firearms Permit is that all firearm sales must be conducted at the licensee’s place of business.  So even though the applicant may bring his product elsewhere to display, they must be sold on site in the city’s commercial district, meaning there is no control over who is actually purchasing firearms and whether they are actually law enforcement officials.  This may not be an issue with the Planning Commission, but staff is concerned about the prospect of permitting, even by conditional use, a gun shop in the city that would be out of character with the existing uses in the area.

Karpas stated there was a general feeling of opposition from the Commission and they recommended that the Council maintain the current permitted and conditional uses within the C-1 and C-2 Commercial Districts and not consider any amendment that would permit the limited manufacture or sale of firearms.  Having discussed the resident request brought before the City Council on February 5th as they were directed by the Council and after consideration of the comments included in the Police Chief’s letter dated February 15th, 2013 and discussion amongst the Commission, the Commission agreed that a) the city’s commercial districts are located too close to schools, parks and residential districts and thus are not appropriate locations for businesses that deal in firearms; b) the city lacks the appropriate oversight ability for customer verification and in the case of the resident request, cannot verify that sales are actually being conducted between himself and law enforcement personnel as has been represented to the city; and c) the nature of any business which involves the manufacture and sale of firearms is out of character with the existing commercial uses within the city, which are currently limited retail and office uses.

David Garber, 18880 Ridgewood Road, addressed the concerns raised by the Planning Commission.  First, he noted that he would not be manufacturing guns on site, rather he would be doing some light assembling of guns.  He said in terms of being too close to schools and residential areas, he noted all of the commercial areas in the city abut residential area.  He said his intent is not to operate a retail business.  He would require appointments, so there would be no customers from the general public.  He said he is bound by his ATF permit to lock up all products in a safe during non-business hours.  He addressed the Police Chief’s concern about the business becoming a target for the “criminal element.”  He doesn’t believe he would be any more of a target that any other business in the city and given the response time of the police department, he has a hard time believing someone could get out of his store with the safe by the time the police respond to the alarm.

Mayor Skrede asked about the concern that the city lacks oversight ability for customer verification.  Mr. Garber said his license prohibits him from selling to anyone that has not passed a background check.  He gave a brief description of the background process for obtaining a gun permit.  Mayor Skrede asked if there was a difference in licensing at the ATF for running a retail business or to entities such as individuals.

Chief Johnson noted that the ATF license allows people to place orders for guns through Mr. Garber, who in turn would sell them with a small fee to cover his costs.  Mr. Garber agreed he could do that but felt that would be too daunting.  Councilmember Hackney said that would only be offering a service and wouldn’t involve any on-site inventory.  Chief Johnson asked, in a scenario like that, how much product could be coming through and sitting on site waiting to be picked up.  Mr. Garber said he wouldn’t want to get into the habit of doing that.  

Councilmember Hackney said his concern isn’t Mr. Garber or his clients, rather the Chief’s concern that it brings a target to the community, and the size of that issue is still an unknown.  He said there’s a gun shop just down the street in Minnetonka.  He said though Deephaven is technically a city, it has always been viewed as a neighborhood and he asked if this is the best forum for this type of business.

Councilmember Gustafson noted the city has recently adopted a liquor ordinance and approved an auto repair shop as a special use permit and asked why these are any less of a target than the proposal for a gun related business.  He questioned if it was due to the term gun.

Councilmember Kask said he has made no secret of the fact he was not supportive of the liquor ordinance, but the citizens voted by referendum that an ordinance be drafted to permit the sale of alcohol in the city.  The proposed auto repair shop is permitted as a special use under the existing ordinance and only needed to be issued a permit by the city.  The use being proposed is not a permitted use, a conditional use or prohibited use.  The ordinance is silent on the use all together.  This may have been done purposely or it may not have been.  Regardless, those uses not addressed in the ordinance need to be looked at on a case by case basis.  He’s concerned that acting positively on a use not addressed in the ordinance may open up a realm of other requests that the ordinance is silent on.

Mayor Skrede asked if this issue could be a referendum.  City Administrator Young said it could not and the guidelines for conducting referendums were very specific in State Statute.  Mayor Skrede said his only point in the question was to show that this is the only avenue available to get this type of business into the community unlike with the liquor ordinance.

Chief Johnson said he’s not against guns, but as a police officer, he has to look at the worse case scenario and be concerned about the unknown.

Mayor Skrede questioned if the city could be more restrictive than the ATF license like it could be with State Statutes.  He would like to know if the city could regulate the license to phase out specific business practices permitted by the license.  Mr. Garber said he was not sure if the city could do that, but he could check with his contact at the ATF.  Mayor Skrede said the difficulty is taking the specific applicant out of the application and draft the ordinance.  He said whatever ordinance is drafted not only applies to the person standing in front of the Council now, but all those who come later who may have different business ideas.  He said he’s not in favor of drafting an ordinance if the city cannot permit further restrictions on the retail sales of firearms.

Mr. Garber said he would like to withdraw his request to have to city consider an amendment to the ordinance.

6. PUBLIC HEARINGS
A.
Public Hearing to receive public comment regarding the City of Deephaven’s Storm

Water Pollution Prevention Program.  Comments will be included in the City’s annual report to the Minnesota Pollution Control Agency.

Zoning Coordinator Karpas stated that one of the main requirements of the Storm Water Pollution Prevention Plan (SWPPP) is to hold an annual hearing to solicit public comments on the plan.  He noted that the city will soon have to comply with new permit requirements, but they have not be developed as of yet.

Mayor Skrede opened the public hearing.  He noted that the Council has never had a resident come in to comment on the SWPPP.

Hearing no comments, Mayor Skrede closed the public hearing.

7. UNFINISHED BUSINESS
A.
Adopt Resolution No. 09-13, Approving Bid for Sewer Main Cleaning & Televising
Administrator Young stated that with the completion of the 2012 cleaning & televising project, the entire sewer main distribution system within the City has been cleaned & televised at least once.  The 2013 Cleaning & Televising project proposes to clean and televise approximately 21,801 L.F. of sanitary sewer main, 5,077 L.F. of which are in easement areas.

He stated that there were a total of three bids submitted by Pipe Services Corporation, Midwest Trenchless Technologies, and Infratech for this project.  The low bid was submitted by Pipe Services Corporation in the amount of $24,996.50.  He added that $30,000 has been budgeted in the 2013 Sewer Fund for this project.  

	Company
	Bid

	Pipe Services Corporation
	$ 24,996.50

	Midwest Trenchless Technologies
	$ 28,505.00

	Infratech
	$ 33,859.79


Motion by Councilmember Kask to adopt Resolution No. 09-13, A Resolution approving the bid submitted by Pipe Services Corporation in the amount of $24,996.50 for the 2013 Sewer Main Cleaning & Televising Project.  Seconded by Councilmember Hackney.  Motion carried 4-0.

B.
Discuss Vine Hill Bridge Project

Mayor Skrede stated that he wanted to invite City Engineer David Martini to tonight’s meeting to obtain some input from the City Council regarding a couple of items relating to the Vine Hill Bridge.

City Engineer David Martini stated that he was present to discuss the proposed bridge railings and the preliminary design plans for the Vine Hill Bridge.  He stated that the preliminary bridge plans have been submitted to MNDOT and include a 6’ sidewalk on the west side of the bridge, a 12’ driving lane with a 2’ shoulder.  He stated that east side includes a 12’ turn lane, a 12’ driving lane with a 4’ shoulder.
He stated that preliminary design plan includes a 3.5’ decorative railing with a traffic barrier on the west side of the bridge adjacent to the sidewalk and the east side of the bridge proposes a 4.5’ decorative railing with a traffic barrier.  He stated that the traffic barrier is needed to stop vehicles from driving through the decorative railing.  He stated that the 3.5’ decorative railing on the west side is the minimum height permitted along a sidewalk and that a 2.5’ railing height is the minimum required on the east side since it is not specifically designated for pedestrian or bicycle traffic.  He stated that primary purpose of tonight’s meeting is to decide if the Council is comfortable with a minimum height on the east side, or if bike or pedestrian traffic can be expected on the east side, which would require a 4.5’ railing height.  He stated that, in his opinion, the east side should either have just a 2.5’ traffic barrier or a 4.5’ high railing.

Mayor Skrede stated that there are two dilemma’s associated with this decision.  First, he stated that the Council has been asked by residents to have additional width on the east side to accommodate bicycle traffic.  He stated that if we acknowledge this request, we would need to install a 4.5’ high railing.  Second, he stated that we definitely want a minimum rail height on the west side in order to improve traffic visibility for vehicles at the intersection.  He stated that he was surprised to learn that traffic barriers will be needed alongside the decorative railings.

David Martini stated that the biggest contribution to improving the sightlines will be the proposed patio area on the northwest corner of the bridge.

Councilmember Gustafson asked if the railing could be made from a plastic material rather than steel.  He stated that he has heard of bridges being constructed out of plastic material because they are more durable.  David Martini stated that he would check on railing options.
Mayor Skrede noted that the City typically has to pay the cost difference between a standard style railing and a decorative railing.
David Martini stated that we will find out if MNDOT will be funding the full cost of the railing following their review of the preliminary design.

Councilmember Hackney stated that the bridge has to accommodate bicycles and didn’t think the 2’8” height of the traffic barrier on the east side would be sufficient.

It was the consensus of the Council to move forward with the 4.5’ railing on the east side and 3.5’ railing on the west side of the bridge.

David Martini stated that a final schedule, including construction timelines, would be developed once MNDOT returns their comments on the preliminary design.

Councilmember Gustafson asked what has caused the delay in this project.

David Martini stated that the delay can be tied to property issues with the Hennepin County Railroad Authority and their request for the bridge to accommodate light rail. 

C.
Other

There was no other Unfinished Business this evening.

8. NEW BUSINESS
A.
Approve Application for a 1 day Temporary On-Sale Intoxicating Liquor License
Administrator Young stated that the Lake Minnetonka Sailing School is requesting a Permit for a 1 
Day Temporary On-Sale Intoxicating Liquor License for a fundraising event to be held on Saturday,
June 1, 2013 from 6:00 p.m. – 11:00 p.m. on Lighthouse Island.  He stated that Section 470.03 of the
City Code entitled Sale, Consumption and Display of Intoxicating Liquor, Beer and Wine allows for
the issuance of a one day permit to “any club or charitable, religious or other non-profit corporation
that has existed for at least three years”.  

Chrisy Hughes, 19960 Lakeview Drive, event organizer and LMSS Board Member, was present to
represent the Lake Minnetonka Sailing School in this request.  She stated that this will be the second

consecutive fundraising event on the island and was informed by City Administrator Young that a One
Day Temporary On-Sale Liquor License is needed.

Chief Johnson stated that he exchanged emails with Chrisy Hughes regarding the event and was

waiting to hear whether they would want a police officer available at the event. 
Councilmember Kask confirmed that the Certificate of Liquor Liability Insurance was in compliance 

with City ordinance requirements. 

Councilmember Gustafson asked who had police jurisdiction over Lighthouse Island.  

Chief Johnson stated that it is the City’s jurisdiction.  He added that the Police Department would need

a boat to access the event, and would encourage the LMSS to have a police officer present for the
entire event.

In response to a question regarding parking for the event, Chrisy Hughes stated that they have obtained

permission to use the parking lot at Deephaven Elementary School and plan to shuttle guests to the
Yacht Club.

Mayor Skrede noted that the City might be constructing Vine Hill Bridge at this same time.

Chrisy Hughes stated that if that were the case, the shuttle would have to go around the other way to

get to the Yacht Club.

Motion by Councilmember Hackney to approve an Application and Permit for a 1 Day Temporary
On-Sale Intoxicating Liquor License for the Lake Minnetonka Sailing School for Saturday, June 1,
2013, subject to receiving a current Certificate of Liability Insurance, having a police officer present

for the event, and the applicant paying all applicable fees.  Seconded by Councilmember Kask. 

Motion carried 4-0.

B.
Adopt Resolution No. 10-13, Supporting Exclusive Representation by the Lake Minnetonka Communications Commission
Mayor Skrede stated that he was invited several weeks ago to attend an LMCC meeting requesting input on the franchise negotiations.  He stated that several cities have been contacted by Mediacom to negotiation to negotiate individually on the franchise renewal.  He stated that the LMCC believes the members are better off negotiating together as one group.  He stated that he doesn’t have a problem endorsing the services provided by the LMCC nor does he have a problem with having our franchise fees go directly to the LMCC.  Mayor Skrede noted that he agreed with the comment made by Woodland Mayor Jim Doak at the meeting, when he stated that our membership in the LMCC is part of being a good neighbor.  He added that if the LMCC’s primary goal in franchise negotiations is to built out completely in other member cities, he wouldn’t have an issue with that either.   

Councilmember Kask reiterated that the adoption of Resolution No. 10-13 would restate our support for joint franchise negotiations.

Councilmember Gustafson asked how much does the City of Deephaven contribute in franchise fees to the LMCC.  He also noted that there wasn’t any reference in the resolution to service standards.

Councilmember Hackney agreed that service is a critical issue.  Mayor Skrede also agreed that service should be the no. 1 priority.
Councilmember Kask stated that both Minnetrista and Independence, the two cities courted by Mediacom, have a very large land area with very few residents per mile.  He stated that the density in this two cities is too low and could understand Mediacom’s difficulty in extending infrastructure to such areas.

The Council made some language changes to the proposed resolution, changed one section of the resolution to increase the number of supporting member cities from 50% to 12 or more, and stated that the priority in the franchise negotiations should be to improve service to the existing customer base followed by building out the underserved cities.

Motion by Councilmember Hackney to adopt Resolution No. 10-13, A Resolution Supporting Exclusive Representation by the Lake Minnetonka Communications Commission in Franchise Negotiations as amended.  Seconded by Councilmember Kask.  Motion carried 4-0.
C.
Review 2013 Boat Committee Goals & Objectives
Administrator Young stated that last year, the Deephaven City Council requested that the Deephaven Boat Committee and Deephaven Park Committee develop and submit a list of goals & objectives for the upcoming year for review by the City Council.  The intent of this review is to ensure a coordination of effort such that the Council is clear about the direction of the Committee for the upcoming year and to prevent a Committee from straying off in a direction that isn’t fully supported by the Council.

He stated that the Deephaven Boat Committee has submitted the following list of goals & objectives for 2013, two of which are merely a continuation of their 2012 goals:

1. Continue 2012 efforts on the development of a preliminary plan on the redevelopment of the Shore Space area in St. Louis Bay.

2. Continue the 2012 dialogue towards the development of alternative concepts on the dock waiting list and 10-year rule.

3. Develop design reconfigurations on the make-ready dock next to the Carson’s Bay ramp for presentation before the City Council.

4. Explore potential security systems at the marinas.

The Deephaven Park Committee did not develop a list of goals & objectives for 2013.

Motion by Councilmember Kask to approve the 2013 Boat Committee Goals & Objectives as submitted.  Seconded by Councilmember Gustafson.  Motion carried 4-0.
D.
Other
There was no other New Business this evening.
9. DEPARTMENT REPORTS
A. Police Department
Police Chief Johnson briefly discussed the February Incident Reports and noted that the number of radio calls and burglary calls are both down in the month of February.  Further discussion was held on the status of the Gear Doctors issue. 

B. Excelsior Fire District
Fire Board Liaison Josh Hackney noted that he attended the Fire District New Member Orientation meeting on February 13th.  He stated that the next EFD Board meeting will be held on March 27th.
C. Public Works
Administrator Young provided an update on recent and upcoming public work activities.

D. Administration
Administrator Young provided a brief summary on the following items:

· April Newsletter
· Deer Management
· Annual Financial Audit

· Certificate of Achievement for Excellence in Financial Reporting

· Scott County – Westgate 115 KV Transmission Line Upgrade Project

· School Board Elections

Motion by Councilmember Kask to approve the Minnetonka School District’s request to conduct the School Board election at Deephaven City Hall on Tuesday, November 5, 2013.  Seconded by Councilmember Hackney.  Motion carried 4-0.
Mayor Skrede asked staff to include a notice in the upcoming City Newsletter regarding the bus route proposal and to provide the Boy Scouts with a list of potential community projects.  He further noted that the Whole Bay Treatment fundraiser has been successful and thanked Kent Norby for all his efforts.

10. ADJOURNMENT
Motion to adjourn by Councilmember Gustafson, seconded by Councilmember Hackney.  Motion carried 4-0.  The meeting adjourned at 9:50 p.m.

Respectfully submitted,

Dana H. Young

City Administrator
