DEEPHAVEN CITY COUNCIL MEETING

MONDAY, JUNE 3, 2013

MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Councilmembers Darel Gustafson, Keith Kask, Steve Erickson and Josh Hackney

STAFF:
Police Chief Cory Johnson, Zoning Coordinator Gus Karpas and City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve May 20, 2013 Minutes

B. Approve Verifieds

Seconded by Councilmember Erickson.  Motion carried 4-0.

Councilmember Hackney enters at 7:02 p.m.

4. MATTERS FROM THE FLOOR
State Senator David Osmek was present to introduce himself as the District 33 representative to the State Legislature.

LMCD Liaison David Gross was present to discuss and obtain direction from the City Council on the following two options proposed in the 2014 LMCD Budget:
· Option #1 proposes a budget similar to the activities and projects in the adopted 2013 Budget and includes a 3% levy increase.  Deephaven’s share of the LMCD’s 2014 levy under Option #1 would be $22,767.

· Option #2 proposes increased funding for whole bay or large scale herbicide treatments and  includes a 16.6% levy increase.  Deephaven’s share of the LMCD’s 2014 levy under Option #2 would be $25,774.
Mayor Skrede stated that he could support Option #2 if the $55,000 for herbicide treatment would be placed in a dedicated fund.

Councilmember Kask stated that while St. Louis Bay and Carson’s Bay would likely benefit from Option #2, not all LMCD member cities would benefit from herbicide treatment.  He stated that he could support both options although he noted that there could be a financial offset to the City of Deephaven under Option #2.

Mayor Skrede noted that he would presume there would be an increase in milfoil harvesting for those cities that don’t benefit from the herbicide treatment.

Councilmember Erickson asked what would be the benefit of Option #2 if the LMCD doesn’t fund to the level that the City intends to treat St. Louis Bay and Carson’s Bay.

Mayor Skrede stated that it is his understanding that the initial request for $55,000 for herbicide treatment is the LMCD’s attempt to create a pool of funding for this program.

Councilmember Gustafson noted that the $55,000 has not been specifically allocated or dedicated by the LMCD for herbicide treatment.  He stated that he is also concerned over the fact that the LMCD isn’t really sure what the funds will be spent on.

Mayor Skrede stated that he believes the LMCD’s intent is to gather funding for this program.  He reiterated that he would want the $55,000 placed in a segregated fund to be used specifically for herbicide treatment.

David Gross stated that the Minnehaha Creek Watershed District’s charter has been expanded to include Aquatic Invasive Species.  He noted that the MCWD doesn’t seem supportive of chemical treatment and has attempted to address AIS through educational efforts.  He added that the LMCD could potentially shift funding from herbicide treatment towards AIS inspections.

Councilmember Hackney stated that he doesn’t have a good feel on how the funds will be used.

Councilmember Kask stated that he could support both options with the condition that the funding for herbicide treatment in Option #2 be dedicated for herbicide treatment.

David Gross stated that if the LMCD Board does not agree with this stipulation, the City Council would prefer Option #1.  
Joe Torelli, 4030 Heathcote Road, was present to request the installation of a pedestrian crossing sign, similar to the yellow pedestrian crossing sign in the crosswalk in front of the Deephaven Education Center, at the crosswalk next to Heathcote Road.
Further discussion on this request will be held at the June 5th Public Works Committee meeting.

5. PLANNING & ZONING REQUESTS
A. Variance – Dan and Tracy Cosentino, 19780 Lakeview Avenue - request to alter an 
existing lakeside deck, which would encroach into the required lake yard setback and exceed the maximum permitted impervious surface area in Shoreland District.  Section 1310.02 of the Zoning Ordinance requires a minimum lake yard setback of one hundred feet.  The proposed deck would be setback fifty-eight feet, four inches from the Ordinary High Water Level.  A variance of forty-one feet, eight inches of the required lake yard setback is being sought.  Section 1350.06(2)(a) permits a maximum impervious surface area of 25%.  The proposed impervious surface area on the property would be 41.9%.  A variance to exceed the maximum impervious surface area by 16.9% is sought.

Zoning Coordinator Karpas summarized the request.  He said there was some confusion on what the exact lake setback was, but the variance was based on the one hundred foot setback.  He said there has also been a potential discrepancy in the impervious surface calculation brought to his attention that the applicant needs to address.  He said he did recommend approval and felt the reconstruction and expansion of the existing deck is a reasonable use of the property in that it creates an aesthetically more pleasing deck while decreasing the existing non-conformities.  He said the removal of the existing hot tub along with the associated decking around it reduces the lake side encroachment by nine feet, four inches and also reduces the impervious surface area.  He said the existing non-conformities that exist on the property were all created through the variance process, noting the proposal would be reducing the extent of the variances already granted by the city.  He said the proposal would not alter the essential character of the locality since it would have no additional visual impact above and beyond the existing deck to the neighbors.  Karpas said he either received phone calls or written correspondence from six adjacent neighbors in support of the request.

Kask moved to approve the variance requests as presented by Dan and Tracy Cosentino to encroach forty-one feet, eight inches (41’-8”) into the required one hundred (100) foot lake yard setback and to exceed the maximum permitted impervious surface area by 16.9% for the proposed deck alteration at 19780 Lakeview Avenue based on the findings of Staff and to approve the recommendations of the Planning Commission.  It was noted that existing non-conformities were being removed and those that weren’t were being reduced.  The motion is based on the following findings: (a) the purpose and intent of the ordinance is to allow the orderly development and redevelopment of property within the city and when the ordinance standards cannot be met, it outlines the procedures to vary from these standards. In this instance, the applicant is seeking to vary from the stated dimensional requirements and impervious surface standards of the ordinance; (b) the request is consistent with the Comprehensive Plan’s Housing Elements Goals and Policies which promotes the development of residential property within the city; (c) the reconstruction and expansion of the existing deck is a reasonable use of the property in that it creates a more aesthetically pleasing deck while decreasing the existing non-conformities.  The existing hot tub will be removed along with the associated decking around it, thus reducing the lake side encroachment by nine feet, four inches and reducing the impervious surface area by 2.7%; (d) the non-conformities that exist on the property were created through the variance process.  The property has a history of variances being granted by the city and the proposal would be reducing the extent of the variances already granted by the city; and (e) the proposal would not alter the essential character of the locality since it would have no additional visual impact above and beyond the additional deck from adjacent neighbors.  Second by Gustafson.  Motion carried 5-0.

B.  Ordinance 13-62, Creating Section 1312 – Construction Regulations – Ordinance 

amendment realigning the existing construction regulations within the existing city codes,   amends the existing grade ordinance and creating additional survey requirements.

Zoning Coordinator Karpas summarized the ordinance stating that it would expand and clarify the survey requirements and require the submittal of additional surveys throughout a construction project to ensure the project is being conducted within the ordinance requirements.  The proposed ordinance would also amend the maximum permitted grade alteration from one foot to three feet with City Engineer and Zoning Coordinator approval.  Any deviation from that height would require a variance and the demonstration of a practical difficulty instead of a Conditional Use Permit.  He stated that other changes are mostly administrative and include ordinance reconfiguration, standard language about a permit requirements, how to apply for a permit, the fine for starting work without a permit and the expectation on the completion of the roof and exterior once a permit is issued.  

He said some of the concerns raised at the May 6th Council meeting about the proposed ordinance amendment included the added costs the additional surveys would add to small homeowner initiated projects and clarification on how the grade restriction would be measured.

Staff amended the proposed ordinance in an attempt to address these issues by adding a provision that only required surveys for new structures and additions increasing the existing footprint greater than 20% and by permitting an area of grade alteration up to three feet equal to three hundred square feet before city approval is necessary thereby permitting private property owners the ability to conduct reasonable landscaping activities on their properties.

The Council discussed the amended survey requirements.  Councilmember Gustafson asked how this requirement would be applied to structures under 120 square feet.  Zoning Coordinator Karpas said structures 120 square feet and under do not require a building permit or a survey.  Once you go over that threshold, a permit is required which requires a survey.  
Councilmember Erickson discussed the need for an as-built survey as a form of verification.  He classified post footings used for decks differently than full foundation footings and felt requiring surveys for any deck project adds unnecessary cost.  He said the question is when there is a need to require additional surveys.  Karpas said any new structure or substantial addition would already have a survey as part of the building permit application so the requirement for additional surveys would not be too out of line.  He understands the argument regarding smaller projects and said staff could do onsite verifications on those types of projects.  Erickson didn’t think surveys shouldn’t be required on additions since floor elevations and heights could be verified using the existing floors and roof heights.  He stated that he has a problem requiring surveyors coming back to properties especially for “minor” changes.

Mayor Skrede said there could be some type of exclusion made in the ordinance for certain types of alterations.  
Councilmember Erickson said he was concerned about ordinance creep.  The intent of the ordinance is to set the rules to ensure a home is built where it supposed to be at the height is supposed to be.

Zoning Coordinator Karpas discussed the changes to the proposed grade alteration portion of the ordinance, noting an exception was made to permit an alteration of up to three hundred square feet of area before city approval is required.  Councilmember Hackney asked if the proposed ordinance would permit a property owner to raise the level of their entire lot by 2.9 feet prior to constructing their home.  Karpas said it would.  Councilmember Erickson said the intent of the ordinance is to control water and if the water was controlled in the situation, why would the city have an issue with it?

Mayor Skrede said his concern is about enough documentation about existing grade on properties.  Without knowing what the existing grade of a property is, there is really no way of knowing how much the grade is being altered.  Councilmember Erickson discussed how too much grade change impacts the drainage in a neighborhood.  Zoning Coordinator Karpas said he believed the ordinance already required a separate permit in the Shoreland District for the addition of 50 cubic yards of fill regardless of the amount of grade alteration.  It was noted the proposed ordinance did not include that language and it should be added and applied to the entire city and not just the Shoreland District.

Councilmember Gustafson said he was satisfied with the change in the language to permit a certain degree of  alterations on private property prior to needing city approval.

Councilmember Kask discussed the provisions contained in Section 1312.07 regarding the completion of the roof and exterior.  He felt additional language should be added that the city, at its discretion, could complete the work and assess the property for the cost.  He said there have been some issues in the past where properties went into foreclosure and sat half-finished and were an eyesore for the neighborhood.  He feels this language would protect the neighboring properties.  The Council agreed to the change.

The Council directed staff to make the proposed changes and bring an amended draft to the next Council meeting.

6. UNFINISHED BUSINESS
A.
Review 2014 Budget Schedule
City Administrator Young presented the following proposed schedule for the Council’s review of the 2014 Deephaven City Budget:

Monday, June 17th
2014 Budget Overview, 2014 Salaries, General Fund Revenues, General Fund Expenditures, Capital Improvement Fund, General Government, Elections, Administration, City Hall, Police Budget, Fire Budget, Planning & Zoning, Streets & Roads, Public Works, Parks & Recreation, Wildlife Management

Monday, July 1st 
Budget Review & Revisions

Monday, August 19th

Budget Review & Revisions

Tuesday, September 3rd 
Final Budget Review, Adopt Preliminary Tax Levy

Monday, October 21st 
Park Improvement Fund, Marina Fund, Recycling Fund

Monday, November 18th
Water Fund, Sewer Fund, Storm Water Fund

Monday, December 2nd 
Truth in Taxation Hearing, Adopt Final 2014 Tax Levy, Adopt 2014 Budget

The Council approved the proposed 2014 Budget Schedule.

B.
Approve Bridge Engineering Invoice
The Council reviewed the combined invoices from Bolton & Menk and LHB Engineers & Architects dated April 30, 2013 for engineering services relating to the Vine Hill Bridge in the amount of $19,441.78.

Councilmember Gustafson stated that while he appreciates the itemized invoice, he would prefer an invoice that provides a more detailed description of what was accomplished in terms of the overall design work.
Motion by Councilmember Kask to authorize payment to Bolton & Menk in the amount of $19,441.78 for their April 30, 2013 invoice for engineering services relating to the Vine Hill Bridge.  Seconded by Councilmember Erickson.  Motion carried 5-0.

C.
Approve Vine Hill Bridge Agreement
Administrator Young stated that the negotiations between the City of Deephaven and the Hennepin County Railroad Authority (HCRRA) were held on May 13th.  He stated that Mayor Skrede, Administrator Young, and City Attorney Mark Hamel represented the City in the negotiations and the HCRRA was represented by Assistant County Attorney Rick Sheridan and HCRRA staff member Joe Gladke.

He stated that at the beginning of negotiations, there were four areas of disagreement.

1. Section 1 stated that the “Grantee shall use its best efforts to construct the New Bridge in such a manner as to facilitate use of the Railroad Corridor for future rail transit and other permitted transportation purposes.”  He stated that we argued that our design of the New Bridge clearly was not intended to fully accommodate the use of the railroad corridor for future rail transit and, as such, should be deleted from the agreement.  HCRRA agreed that this statement did not accurately reflect the actual design for the New Bridge and agreed to delete the section.

2. Section 3 stated that the “Grantee shall remove existing piers of the Old Bridge, including pilings, footings and foundations from the Bridge Permit Area to a depth of five (5) feet…”.  He stated that we argued that this language was ambiguous and, following the proposed redrafting of more specific language from the City Engineer and the Hennepin County Bridge Engineer, more precise language was incorporated which will state “the two existing center piers of the Old Bridge…”.  He noted that this revision will require only the removal of the two center piers to a depth of five (5) feet.

3. There were extensive negotiations concerning the potential ramifications of “hazardous substances” in Section 8.  He stated that every attempt was made to modify the language such that the potential liability of excavating bad dirt to the City would be reduced but HCRRA staff was not agreeable to any modification of the language, which they stated was standard in these agreements.  In a final consultation with City Attorney Mark Hamel on this issue, he stated that the following language in this agreement will limit the City’s liability to “hazardous substances directly related to GRANTEE‘s construction, placement, modification, operation and maintenance of the New  Bridge regardless of whether or not the hazardous substance was present on the Bridge Permit Area or Temporary Construction Area before or after the commencement of this Agreement.”

4. Section 15 is a critical section that required the City to accommodate any future use of the Railroad Corridor for “rail or other purposes”.  He stated that every effort was made to limit “Future Use” to two light rail lines but the HCRRA wanted the flexibility to include other future uses that might require a wider right of way.  He stated that we were, however, able to limit any future obligations to a corridor width of up to 55 feet and height up to 20 feet, which are the same dimensions that would be required to accommodate two light rail lines and a walking path.  He stated that it is important to note that the existing height of the bridge at 20 feet would remain unchanged and only the width of the bridge would have to be modified.  If this were required at some future date, the bridge could accommodate that additional width by the construction of retaining walls on the south side of the bridge.

 Mayor Skrede noted that he would be willing to live with this “corridor” concept and made it very clear to the HCRRA representatives that the cost to obtain easements from the City south of the bridge would be very high.
Motion by Councilmember Kask to approve the Vine Hill Bridge Agreement with the Hennepin County Railroad Authority.  Seconded by Councilmember Hackney.  Motion carried 5-0.

D.
Approve Construction Cooperative Agreement with Hennepin County
Administrator Young stated that Hennepin County must serve as the sponsoring agency on behalf of the City of Deephaven due to the fact that our population is under 5,000 and the City is not eligible to receive direct State Aid funding. As a result, the proposed Cooperative Agreement delineates the City’s and County’s responsibility for the preparation of plans and specifications, advertisement for bids, project inspection, payments to the Contractor, change orders, payments to the County, insurance requirements and all other elements of the project.

He stated that staff had only two comments regarding the agreement.  First, staff questioned whether the reference to the Local Road Improvement Program (LRIP) throughout the agreement should be deleted in favor of State Bridge Bond Funds.  The City Engineer noted that we would actually be receiving funding from the State Bridge Bond Fund and not from the Local Road Improvement Program.  He stated that in response to our comment, Hennepin County stated that they will change the reference from LRIP funds to State Bridge Bond funds throughout the agreement as per our request.  

And second, in the third paragraph under Section III, he stated that the City would be required to submit 100% of the City's portion of the project cost to Hennepin County within 45 days of the awarding of the bid.  He stated that our preference would be to pay our portion of the project cost to the County with each individual pay estimate.  He stated that in response to our request, Wayne Loos, Senior Administrative Assistant with Hennepin County, stated that the requirement that the city submit 100% of the city's portion of the project cost upon bid award has been requested by the County Engineer and he will not be able to make this change.

Administrator Young stated that while we believe that the ability to pay our portion of the project on a individual pay estimate basis rather than upfront would enhance our ability to track our expenditures more closely, it is important to note that we have the funding available in our 2013 Capital Improvement Fund to pay the upfront cost of our portion of the project cost.  

Mayor Skrede stated that we should still be able to track our expenses sufficiently even with having to pay the entire amount of the City’s cost upfront.
Motion by Councilmember Hackney to approve the Construction Cooperative Agreement with Hennepin County.  Seconded by Councilmember Erickson.  Motion carried 5-0.
Other

Mayor Skrede noted that a meeting had been held with Superintendent Dennis Peterson to review the need for a temporary easement agreement on Deephaven Elementary School property during the bridge project to repair an existing storm water main and to install some curbing.  He stated that he expected the School Board to approve the agreement Tuesday evening.
7. NEW BUSINESS
A.
 Other

There was no other New Business this evening.

8. DEPARTMENT REPORTS
A. Police Department
Police Chief Johnson presented the May Incident Report and noted that the speed trailer will now be posted at various locations throughout the city.  

Mayor Skrede suggested posting the trailer by the Heathcote crosswalk.

B. Excelsior Fire District
Fire Board Liaison Josh Hackney provided the following report on the Fire District Board meeting on May 22nd.  

· There were 247 Year-to-Date calls for service through April, up a little bit over last year.
· The Open House will be held on October 3rd.
· Local resident Matt Sorenson has been promoted to SCBA Coordinator

· The Chief proposes to implement a Duty Crew as a pilot project on Saturday evenings for the second half of the year.  He stated that the costs of operating the Duty Crew will fit in with the current budget. 
· Engine 22 has arrived. 

· The three-year Fiscal Agent Agreement with the City of Deephaven was approved.

· The Fire Relief Fund experienced a 13.65% rate of return last year and is currently 108% funded.  He stated that there will not be a mandatory contribution needed next year.

· The Operating Committee and two Fire Board members will be reviewing the compensation for full time staff members 

· Two work sessions are planned over the next few months – one to review the recommendations on compensation and the other to begin discussion on per year of service increase for the Fire Relief Association.  
C. Public Works
Administrator Young provided an update on recent and upcoming public work activities.

D. Administration
Administrator Young provided a brief summary on the following items:

· AIS Inspections at the Carson’s Bay launch
· 2014 City Budget    

· July Newsletter 

· Woodland & Greenwood contract negotiations
· MCWD testing of a zebra mussel control product in Robinson’s Bay

· 22 leaseholders were not in compliance with June 1 deadline requirements, a significant increase over past years largely owing to the miserable weather conditions and substantial delays in boat repairs at area repair shops.

Mayor Skrede provided a brief summary of the groundbreaking ceremony that was held at St. Therese on June 2nd for the Deephaven Woods project. 

9. ADJOURNMENT
Motion to adjourn by Councilmember Hackney, seconded by Councilmember Gustafson.  Motion carried 5-0.  The meeting adjourned at 9:57 p.m.

Respectfully submitted,

Dana H. Young

City Administrator
