DEEPHAVEN CITY COUNCIL MEETING

MONDAY, JULY 7, 2014

MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Councilmembers Darel Gustafson, Keith Kask, Steve Erickson, and Josh Hackney

STAFF:
Police Chief Cory Johnson, Zoning Coordinator Gus Karpas, and City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve June 16, 2014 Special Council Budget Work Session & Regular Council Minutes

B. Approve Verifieds

C. Approve May 2014 Treasurer’s Report

D. Adopt Resolution No. 17-14, Appointing Absentee Ballot Board

E. Adopt Resolution No. 18-14, Approving the Use of New Election Equipment

F. Adopt Resolution No. 19-14, Appointing Election Judges for the August 12, 2014 Primary Election and for the November 4, 2014 General Election

Seconded by Councilmember Hackney.  Motion carried 5-0.

4. MATTERS FROM THE FLOOR
There were no Matters from the Floor this evening.

5. PLANNING & ZONING REQUESTS
A.  Variance Request - Chris and Nora Guerrera, 3470 Crest Avenue - Variance of the minimum required exterior south side yard setback in conjunction with the construction of a new single family home.  Section 1310.02 of the Zoning Ordinance requires a minimum exterior south side yard setback of twenty-five feet.  The proposed single family home would be setback fifteen feet from the exterior south side property line.  A variance of ten feet of the required exterior south side yard setback is being sought.

Zoning Coordinator Karpas summarized the request.  He said the request is for a variance to remove an existing home and detached garage and construct a new single family home which would encroach into the minimum required exterior south side yard setback. The proposed single family home would be constructed along a lot that abuts an unimproved platted right-of-way named Robbins Avenue.  Though the right-of-way is unimproved, the property is still considered a corner lot and must maintain an exterior side yard setback.  The non-conforming setback is measured to a two foot cantilevered portion of the home.

He said the applicant contacted the city for zoning requirements of the property and were told the property was zoned R-3, but it wasn’t until the survey was submitted as part of their building permit application that it was noticed the property was adjacent to the undeveloped platted road along the south property line which required the exterior side yard setback of twenty-five feet.  Base on the initial contact with the city, the house plan was developed based on typical R-3 setbacks.  He stated that the Council packet includes the map staff used for reference when initially providing zoning information to the applicant, it was not clear from the map that the property abutted the right of way.

He stated that the proposal complies with the remaining setback requirements outlined in Section 1302.05(3), the height limitations outlined in Section 1302.05(4), the maximum permitted grade alteration permitted in Section 1312.04, and with the maximum permitted impervious surface area in Section 1350.06(2)(a).

Karpas said he recommended approval of the request based on the criteria that the request is in harmony with the purpose and intent of the ordinance, is consistent with the comprehensive plan, puts the property to a reasonable use, that there are unique circumstances attached to the property not created by the landowner and the variance will not alter the essential character of the neighborhood.

Karpas said the Planning Commission voted 6-0 to recommend that the City Council accept the recommendation of Staff to approve the variance request to encroach ten (10) feet into the minimum required twenty-five foot exterior south side yard setback for the proposed single family home at 3470 Crest Avenue, conditioned that the recommendations outlined in the City Engineer’s letter of June 13th be implemented as part of the development of the property.

Mayor Skrede said any error or oversight by staff was interim and part of the design process and should have not been noted as part of the motion for approval by the Planning Commission.  He said the request should stand on its own for the demonstration of a true practical difficulty.

Councilmember Hackney asked about the engineer’s comments regarding the grading, specifically the need for the plan to be signed by an engineer.  Zoning Coordinator Karpas said this is a standard requirement for all plans prior to the issuance of a building permit regardless if a variance is necessary or not.

Councilmember Gustafson doesn’t believe a staff error or oversight meets the qualification of a unique circumstance as intended by the ordinance.  The comments by the Planning Commission that there would never be any future use of the right-of-way are speculation since no one knows for sure.  He said the Commission also discussed whether granting the variance to this property owner set a precedent to granting a similar setback to the property owner on the opposite side of the right-of-way.  Another concern was the existence of mature trees on the right-of-way and the impact the construction of a home so close would have on them.  Gustafson is also concerned about the engineer’s comments about drainage and stormwater management and would feel more comfortable if there was some way the city could get some assurances the project would not negatively impact the neighboring properties.

Mayor Skrede noted the property has a width of 100’ and has a hard time believing a home could not be designed that could fit the required setbacks with that type of frontage.  He doesn’t believe there’s a practical difficultly or a unique circumstance solely due to the fact that the city owns undeveloped property next to your lot.

Councilmember Erickson concurs with the concerns of other Councilmember’s about the engineer’s comments and agreed that the drainage and runoff should be closely monitored.  He said the lot may be 100’ wide, but the request is no different than what the city has approved in the past, especially where the property seeking the variance has maintained the “normal” R-3 setbacks as this one is proposing to do.  He said the setback is not his concern; rather the letter from the engineer is what worries him.  He doesn’t believe there’s any reason the water cannot be managed on the lot without impacting the adjacent properties.

Councilmember Kask said the engineer is well aware that drainage is the issue whenever the city reviews a plan and the comments don’t alarm him.  When he looked at the request, he went to the Hennepin County tax records for a layout of the property and found them confusing as to what the exact boundaries were.  He said side yard setbacks are to protect the neighbors and in this case, the lot falls into the corner lot category, but technically not a corner lot in the traditional sense.  He feels if a variance were granted for this request it would be hard to believe there would be any impact on the adjacent property.  He does agree with the Mayor as to whether a practical difficulty exists.

Mayor Skrede said if you can put the property to a reasonable use within its requirements there’s no practical difficulty.  He doesn’t believe the request is the same as past requests in that this proposal, in his opinion, seeks to construct a larger house, even though there are design alternatives that would remove the need for the variance.  He doesn’t feel morally obligated to grant a variance based on information provided to the applicant by staff.

John Boyer, Boyer Building Corp., discussed the engineer’s report stating the comments are standard and they are only highlighted in this instance because of the variance request.  He feels the undeveloped road does create a practical difficulty and doesn’t believe it will be developed in the future.  Mayor Skrede disagreed, stating the home can be redesigned to meet the ordinance requirements.  Mr. Boyer noted the existing structures on the property already encroach and that the lot is not a traditional corner lot.  He said the property owner should be permitted the opportunity to build with the same setbacks afforded the other homes in the neighborhood.

Applicant Chris Guerrera said the design accommodated the information provided by the city and his representative contacted the city prior to purchasing the property to see if it could be developed without the variance process.  He discussed the characteristics of the right-of-way and questioned what type of improvement would be made in the future given the type of “lake” it accessed.  He said the house was designed to use the existing screening and redesigning the home to make it go deeper into the lot would damage the natural environment.

Mayor Skrede disagreed that the applicant did everything they could to avoid a variance and still believes the property can be put to a reasonable use given the width of the lot.  Mr. Guerrera said the design was based on the information given to him by the city and nothing was done on “purpose” to try to force a variance request.

Joe Boyer, Boyer Building Corp., said the structure is not large, having a total width of sixty-eight feet including the twenty-two foot wide garage.  He said the home is not too large for the lot and maintains approximately the same setbacks as the existing principal and accessory structures.

Councilmember Kask suggested moving the proposed structure to the north to mimic the existing setbacks as an option.  Joe Boyer said the placement of the home was to permit a larger separation between the structure and the one to the north.

Councilmember Gustafson said he’s historically heard that if a house can fit on a lot without a variance, it should.  He doesn’t believe this should be a negotiating game.

Councilmember Erickson said moving the structure to the north would tighten the gap between the two structures and he supports the proposed location because it would comply with the typically R-3 setback requirement.  Commissioner Hackney agreed.

Councilmember Erickson moved to approve the variance request to encroach ten (10) feet into the minimum required twenty-five foot exterior south side yard setback for the proposed single family home at 3470 Crest Avenue, conditioned that the recommendations outlined in the City Engineer’s letter of June 13th be implemented as part of the development of the property prior to the issuance of the building permit.  The request meets the purpose and intent of the ordinance, is consistent with the comprehensive plan, is a reasonable use of the property, has a unique circumstance in that it is adjacent to an undeveloped road right-of-way and the proposed structure would not alter the existing character of the neighborhood. The motion to approve was seconded by Hackney.  Motion passed 3-2.  Mayor Skrede and Councilmember Gustafson voted nay.

6.
UNFINISHED BUSINESS
A.
Discuss Shorewood Proposal regarding Southshore Center

Administrator Young stated that in the June 3, 2014 letter from Shorewood Mayor Scott Zerby, the City of Shorewood is asking member cities to commit to the operational costs and capital maintenance of the Center or relinquish their ownership position in the building.  Early opinions from member cities on this request appear to be as follows:

Excelsior – feel a vested interest in the Center and are likely to join with Shorewood in a co-ownership position.

Tonka Bay – is philosophically opposed to contributing towards the operating costs of the Center but supports making capital contributions.  There is a real possibility that they may dispute Shorewood’s position that non-participating cities must relinquish their ownership rights in the building in light of the attached 1996 Cooperative Agreement.

Greenwood – will be having further discussion of this issue on July 9th but early indications have them leaning towards pulling out.

Deephaven - at a Special Council meeting held on February 25, 2014, the Deephaven City Council discussed the merits of the “Cove” pilot project and the possibility of continued financial support of the Southshore Center.  At that time, the Council decided to no longer participate in any further support of the Southshore Center.    

He stated that in the 1996 Cooperative Agreement, which is the agreement that established the terms and conditions for each cities’ financial participation in the construction of the Southshore Center, clearly states that cities are under no obligation to fund the maintenance, operation, programming or staffing of the Center or any other costs, expenses or capital investments relating to the Center.

He stated that the purpose of tonight’s discussion is to initiate a framework of discussion on the City of Shorewood’s position that those member cities that are unwilling to participate in the operating or capital costs of the Center should relinquish their ownership position in the building.  He stated that Shorewood’s position doesn’t jibe with the Cooperative Agreement, which clearly states that cities are not responsible for any operational or capital costs of the Center and would be entitled to receive its initial investment back upon the sale of the Center or under the Shorewood Option.  
Councilmember Hackney stated that he understands Shorewood’s difficulty in covering the operating cost of the Center but doesn’t understand why we should walk away from our initial contribution of $139,639.  He stated that we are under no obligation to forfeit those funds.

Councilmember Kask stated that the initial contribution of $139,639 is a sunk cost and we will likely never recover these funds.  He stated that operational costs were left undecided when the agreement with the Friends of the Southshore Center terminated.  He stated that he would not be eager to walk away but doesn’t have any expectations that these funds will ever be repaid.

Councilmember Gustafson stated that the City should not walk away since it was essentially a contribution made by our residents.

Councilmember Erickson stated that he is also not favorable towards walking away from the contribution but also doesn’t want to provide any further funding towards the Center.  He stated that he doesn’t see why we should give up on this capital contribution.

Mayor Skrede noted the letter that was sent to the Southshore Center Advisory Committee last March should have included notice of the City’s intend to terminate from further participation in the Cooperative Agreement.  He stated that he is drawn into a lot of these types of meetings and gives his own thoughts on a particular issue.  However, this doesn’t mean he legally binds the City when giving his own personal thoughts on an issue.  He stated that we may want to let Shorewood know that we are planning to terminate our participation in the Cooperative Agreement.  
No further action was taken on Shorewood’s request.

B.
Adopt Resolution No. 20-14, Opposing the Scenic Byway Proposal 
Mayor Skrede stated that the City Council has had a couple of discussions regarding the Lake Minnetonka area scenic byway proposal and came to the conclusion at the last Council meeting that a more definitive position needed to be relayed regarding the City’s position on the scenic byway proposal.  He stated that two options are presented for Council review.  The first is Resolution No. 20-14, which formally states the City Council’s objections to the scenic byway proposal.

He stated that the second option is a letter to Wayzata Mayor Ken Wilcox.  He stated that the resolution seemed overly harsh and the letter would be a more congenial way of conveying the City Council’s thoughts regarding the scenic byway proposal.  He stated that the letter would have the same affect without the formality of a resolution.  He noted that he recently received a letter from Mayor Wilcox which acknowledged that the City of Deephaven is not participating in the scenic byway proposal and that the next step is to hold a meeting of interested communities.

Councilmember Kask stated that a number of other cities may not be aware of our position and a formal resolution would adequately convey our position on this proposal.

Motion by Councilmember Hackney to adopt Resolution No. 20-14, A Resolution Opposing the Lake Minnetonka area Scenic Byway Proposal.  Seconded by Councilmember Erickson.  Motion carried 5-0.

C.
Other
There was no other Unfinished Business this evening.

7.
NEW BUSINESS
A.
Other
There was no other New Business this evening.
8.
DEPARTMENT REPORTS
A. Police Department
Police Chief Johnson provided a summary of the June Police Activity Report.  He stated that mutual aid calls have increased in June along with a general increase in serious crimes such as assault, robberies and burglaries.  He noted that the July 4th Holiday weekend was relatively uneventful.

Chief Johnson presented an overview of the Main Beach Dog Survey.  He stated that he had a reserve officer park down at Deephaven Beach in an unmarked vehicle for a two week period to monitor dog traffic at the beach.  He stated that the following is a summary of the two week observation:

· A total of 77 dog owners crossed or entered into the designated beach area.
· A total of 85 dogs were counted in the beach area.

· A total of 10 dogs were counted off leash in the beach area.

· A total of 19 dogs were observed off the walking path.

· A total of 7 dogs were seen urinating in the beach area.

Chief Johnson stated that he is concerned with the large amount of dog traffic in the beach area and with the number of dogs urinating in the beach area.

Councilmember Gustafson asked about the penalty for letting your dog run at large.
Chief Johnson stated that it was a misdemeanor.

Councilmember Gustafson stated that 10% of the people with dogs at the beach are acting irresponsibly.  He stated that we should punish the offenders since they are wrecking this opportunity for everyone.

Chief Johnson stated that the difficulty is in finding the time to assign officers to the beach.

Councilmember Gustafson stated that one individual being fined for this activity would be sufficient to discourage anyone else from letting their dogs run loose at Deephaven Beach.
Councilmember Erickson stated that the path provides such a major link that he would not want to ban dogs from using this pathway.
Mayor Skrede suggested that the Police could keep a number of doggy bags in their squad cars and give them out as a warning.

B. Excelsior Fire District
EFD Liaison Josh Hackney stated that the Excelsior Fire District Board did not meet in June and the next meeting of the Board will be on July 23rd.
C. Public Works
Administrator Young provided an update on recent and upcoming public work activities.

Mayor Skrede stated that the Public Works Committee has recommended installing curb & gutter along the north side of Minnetonka Blvd to link up with the existing curb & gutter near the Chimo West entrance.  He stated that the curb & gutter would prevent continual erosion from occurring along the blvd.  He stated that it is estimated that the cost would be approximately $7,000 - $9,000.

Administrator Young stated that he would forward the quote to the Council when it is received.

D. Administration
Administrator Young provided a brief summary on the following items:

· Election Preparations

· Appeal from the On-going I/I Mitigation Program
· AT&T Site Visit
9.
ADJOURNMENT
Motion to adjourn the Regular Council meeting by Councilmember Hackney, seconded by Councilmember Gustafson.  Motion carried 5-0.  The meeting adjourned at 8:42 p.m.

10.
SPECIAL BUDGET WORK SESSION

Administrator Young presented the 2015 General Fund Budget for Council review.

11.
ADJOURNMENT
Motion to adjourn the Special Council Budget Work Session by Councilmember Hackney, seconded by Councilmember Erickson.  Motion carried 5-0.  The meeting adjourned at 9:02 p.m.

Respectfully submitted,

Dana H. Young

City Administrator
