DEEPHAVEN CITY COUNCIL MEETING

TUESDAY, SEPTEMBER 3, 2013

MINUTES

1. CALL MEETING TO ORDER:  Mayor Paul Skrede called the meeting to order at 7:00 p.m.

PRESENT:
Mayor Paul Skrede, Councilmembers Josh Hackney, Darel Gustafson, Steve Erickson, and Keith Kask

STAFF:
Zoning Coordinator Gus Karpas and City Administrator Dana Young

2. PLEDGE OF ALLEGIANCE
The Council recited the Pledge of Allegiance.

3. APPROVE CONSENT AGENDA
Motion by Councilmember Kask to approve the Consent Agenda, consisting of the following items:

A. Approve August 19, 2013 City Council Minutes

B. Approve Verifieds

C. Authorize Pay Request No. 1 to Minger Construction in the amount of $124,728.93 for the 2013 Storm Sewer Improvement Project

Seconded by Councilmember Gustafson.  Motion carried 5-0.

4. MATTERS FROM THE FLOOR
Councilmember Gustafson thanked Police Officer Eric Finnvik and the Emergency Medical Technicians for their quick response to his medical condition.  He noted that it was a fantastic decision to allow the ambulance to be placed at City Hall and noted that it was a great silent benefit for the community.
Mayor Skrede welcomed Councilmember Gustafson back and stated that Police Chief Johnson was instrumental in having the ambulance located at City Hall.

Mayor Skrede noted that John Eggenberger is a Life Scout with Troop 345 and is interested in undertaking an Eagle Scout project in Deephaven.  He referred the request to city staff.

5. PLANNING & ZONING REQUESTS
A.
Variance requests – Mike and Mary Sill, 3660 Northome Road - variances of the minimum required lake and south side yard setbacks to replace a flat roof and construct a partial second story addition on an existing non-conforming single family home.  Section 1310.02 of the Zoning Ordinance requires a minimum lake yard setback of one hundred feet from the Ordinary High Water Level (OHWL).  The existing non-conforming home is setback eighty-four feet from the OHWL.  A variance of sixteen feet of the required lake yard setback is being sought.  Section 1310.02 of the Zoning Ordinance requires a south side yard setback of thirty feet.  The existing non-conforming home is setback twenty seven feet, ten inches from the south property line.  A variance of two feet, two inches of the required south side yard setback is being sought.
Zoning Coordinator Karpas summarized the request.  The Sill’s have made application for variances to replace the existing flat roof with a pitched roof and construct a partial second story addition on the existing non-conforming single family structure which encroaches into the required thirty (30) foot south side yard setback and one (100) hundred foot lake yard setback.  The proposed alterations will be constructed within the current footprint and not alter the existing encroachments.  He said he recommended approval of the request with no conditions.

Dave Steingas of Steiner/Koppelman represented the request and was available if the Commission had any questions.
Mayor Skrede asked if there were any issues with the proposed heights within the homeowner’s association.  Mr. Steingas said the home falls under the city’s requirements and no portion of the addition exceeds the existing height which is in compliance with the maximum permitted height requirement.

Kask moved the Council accept the recommendation and findings of the Planning Commission and Staff for the approval of the variance requests to encroach two feet, four inches (2’-4”) into the required thirty (30) foot south side yard setback and sixteen (16) feet into the required one hundred (100) foot lake yard setback for the proposed structural alterations at 3660 Northome Road.  The motion is based on the following findings: (a) the purpose and intent of the ordinance is to allow the orderly development and redevelopment of property within the city and when the ordinance standards cannot be met, it outlines the procedures to vary from these standards. In this instance, the applicant is seeking to vary from the stated dimensional requirements of the ordinance; (b) the request is consistent with the Comprehensive Plan’s Housing Elements Goals and Policies which promote the development of residential property within the city; (c) the alteration of the non-conforming structure is a reasonable use of the property.  It permits the continued use of a home that has existed on the property since 1945.  The footprint remains the same with the proposed alteration contained within that footprint.  Existing non-conforming structures are protected by state statute provided they are not expanded.  The proposal expands a portion of a structure over the existing non-conforming footprint, but does not increase the existing non-conformity of the structure; (d) the placement of the home predates the existing Zoning and Shoreland Management Ordinances, thus any structural alterations require issuance of a variance; and (e) the proposal would not alter the essential character of the locality since it would have no additional visual impact beyond what currently exists.  Seconded by Councilmember Hackney.  Motion carried 5-0.

B.

Rezoning request - Ken and Maggie Corens, 18545 Lake Avenue - request to rezone 
their property located at 18545 Lake Avenue from R-2, Single Family Residential to R-3, Single Family Residential.

Zoning Coordinator Karpas read his staff memo into the record.  He said Ken and Maggie Corens are requesting the city consider rezoning their property located at 18545 Lake Avenue from R-2 Single Family to R-3 Single Family.  

They feel their home has been zoned incorrectly and is out of character, due to its size with the other properties in the neighborhood.  Rezoning the property would give them the ability to subdivide their property and sell a portion to their daughter and son-in-law so they may construct a new home.

This item was a topic of informal discussion a number of months ago when the Corens approached staff with an idea to subdivide their property.  They were told at that time they could not without a variance based on their property’s zoning.  The only other option was to seek rezoning of their property which was a rare request in the city.

The Corens approached the Council and the issue was given to the Planning Commission for informal discussion.  The initial discussion at the Planning Commission centered on information submitted by the Corens intended to show there would be a muted impact on the community if their property were rezoned.  The very detailed information included statistical information on all properties adjacent to R-3 zoned properties with an explanation for each on their unsuitability for further subdivision.  Staff reviewed the information and found that most of the roadblocks for subdivision described by the Corens were not insurmountable.  Of the fifty-four lots included in the information, forty-one, or seventy-six (76%) percent of the lots met the dimensional requirements for future subdivision and could easily be subdivided.

As Staff discussed with the Planning Commission, he believes rezoning requests should address the following questions:

1. What is the purpose of the request?

2. Will the request set precedent?

3. Where do you stop?

1. What is the purpose of the request?

The applicants noted the intent is to divide the lot and create a building pad for their daughter and son-in-law.  Who the subdivided lot is intended for is not for consideration.  The main purpose is to create a sub-dividable lot.  Approval of this request does not mean the Corens have to subdivide the property at this time, but it will permit any future owner to do so.

2. Will the request set precedent?

Permitting a property owner to rezone their property for further division of their land creates a dangerous precedent.  Doing so will begin to increase densities, create inconsistency in neighborhoods and cause friction between neighbors.

Potential legal issues could arise when an individual property is singled out for rezoning.  Do properties to be rezoned have to be contiguous to the district they’re seeking to be rezoned to?  Could the rezoning of one property for what could be perceived as a financial gain be construed as an illegal action?  Is the rezoning of an individual property “spot zoning?” 

3. Where do you stop?

The applicants are trying to justify their request based on their lot area and dimensions.  By approving the request based on that criteria, the city would create a situation they can’t control since a similar argument can be made for many of the lots in the city.  The city was not uniformly platted and the zoning districts were created, literally fifty to sixty years after most of lots in the city were platted.  The lot characteristics and zoning districts were arbitrarily decided and have been in place for over forty years.  To start making corrections, whether right or wrong, on a piecemeal basis would be a mistake.

He said he recommended denial of the formal application to rezone 18545 Lake Avenue from R-2 Single Family Residential to R-3 Single Family Residential.  Staff based its determination on the following; a) the applicant has not presented a compelling reason for approval for the subdivision.  The reasoning behind the subdivision can be viewed only as a financial benefit for the applicant; b) the proposal before the City cannot be viewed as unique since the applicant’s own supporting documentation indicates 76% of other lots are in a similar situation, abutting an R-3 Residential District, which could be further subdivided under the criteria being presented by the applicant.  Without the ability to justify a unique characteristic as to why an approval was given to this property, a precedent would be set that would be hard to control and regulate; c) the character of the request, the rezoning of one property separated by a road from the zoning district it seeks to be rezoned to and surrounded on the east, west and south by properties sharing its current zoning, is inconsistent with the character of the city.  The proposal could be construed as spot zoning in which an anomaly is created in the zoning map for the benefit of the owner.

He said the Planning Commission held a public hearing on the request at their August 20th meeting and concurred with the recommendation of staff.

Councilmember Kask confirmed the approximate adoption date of the zoning ordinance as the early 1970’s.  He agreed this lot is unusual in that it exceeds the minimum require area for the zoning district.  Typically lots are below their required area.  He has concerns about rezoning an individual property and even in the event of rezoning a larger area, which could be seen as more preferential, the city could run into issues with other neighborhoods asking why not rezone their neighborhood.

Mayor Skrede said the applicant needs to establish uniqueness.  The property and all the property around it was zoned R-2 and intended for larger homes.  Does the fact the city accepted the adjacent land for a city park create a unique situation?  He doesn’t see where the park took value from the property, where a rezoning adds value to the property.

Councilmember Erickson feels the request impacts all ten properties north of Minnetonka Boulevard around Thorpe Park and to isolate this one property opens up the opportunity for those other properties to ask for a similar request.  Maybe not by the current owner, but future owners may see the benefit.  He agrees it may be more palatable if the request included a larger area.

Councilmember Hackney understands the rationale and also understands that things have changed, but feels the current condition, with the park adjacent to the property, is an asset.  He believes the area was to have anywhere between 8 to 15 homes.  He said the zoning may not be perfect, but the city did the best with what was already platted.  He doesn’t see a compelling reason to rezone the property.

Mayor Skrede discussed the request to rezone a number of properties along Linwood Road.  He said that request was spurred by a homeowner who wanted to rezone his property to change the setbacks so they would be more favorable for his new home.  Zoning Coordinator added the proposal included both property owners in favor and opposed to the request and would have created the ability to allow the creation of four new lots.  The city denied that request.

Ken Corens addressed the Council.  He feels like the Council did not fully understanding the information that they submitted in support of the request.  He said their property was negatively impacted when Lake Avenue was closed and a ten acre park was created adjacent to their property.  He doesn’t believe there will be an increase in the value of their property.  He noted his neighbors are not opposed to the request.  He said Mr. Karpas noted the City Attorney even said the request would not be spot zoning and his reference to 76% of the properties being able to request a rezoning of their property sounds like a lot.  He said their property is unique in that it was the only unplatted lot in the area.

Zoning Coordinator addressed Mr. Corens comments.  He said he met with Mr. and Mrs. Corens and explained the position of the Planning Commission on the concept of rezoning, since they couldn’t act on the Corens plan since they hadn’t submitted an application.  Karpas provided the Corens with a copy of the minutes from both Planning Commission meetings.  He said he made it clear to the Corens that he could not support a request that would only include their property in a rezoning request since he believed it was not contiguous and would constitute a spot zoning.  The City Attorney did say it was unclear whether it was spot zoning or not, but did not say it was not spot zoning.

Zoning Coordinator Karpas said the Corens worked with their neighbors and had some that were willing to be included on the application, but they felt it was not their responsibility to apply on their behalf.  In regard to the 76%, of the 54 lots abutting R-3 zoning properties, 41 of them or 76% could be rezoned and subdivided.  That is a large number.  He can’t support the request because he doesn’t see a unique condition that applies only to this lot.

Maggie Corens reiterated theirs is the only property that was unplatted.  Councilmember Hackney asked when it was created.  Ms. Corens said in 1975.  Hackney said that’s more compelling for him to not to rezone the property since it was created under the current zoning and not something that wasn’t “grandfathered.”

Councilmember Gustafson agreed.  He feels for the applicants and understands their desire to keep the family close, but he can’t vote based on that.  He said the documentation doesn’t show anything other than you feel you were wronged by the city.  He said the existing home was constructed on one half of the property leaving the other half open for a potential future use, he doesn’t know if this was done by design or not.  That is irrelevant.  He doesn’t feel the city inflicted any damage on the property and doesn’t see a compelling reason to rezone the property. 

Kask moved the Council accept the recommendation and findings of the Planning Commission and Staff to deny the request of Ken and Maggie Corens to rezone their property located at 18545 Lake Avenue from R-2 Single Family to R-3 Single Family; a) the applicant has not presented a compelling reason for approval for the subdivision.  The reasoning behind the subdivision can be viewed only as a financial benefit for the applicant; b) the proposal before the City cannot be viewed as unique since the applicant’s own supporting documentation indicates 76% of lots in a similar situation, abutting an R-3 Residential District, could be further subdivided under the criteria being presented by the applicant.  Without the ability to justify a unique characteristic as to why an approval was given to this property, a precedent would be set that would be hard to control and regulate; c) the character of the request to rezone the property to a zoning district of those properties to the north and separated by a road is inconsistent with the character of the city given the fact the properties on the east, west and south share the current zoning of the subject property.  The proposal could be construed as spot zoning in which an anomaly is created in the zoning map for the benefit of the owner.  Seconded by Councilmember Hackney.  Motion Carried. 5-0.
6. UNFINISHED BUSINESS
A.
Adopt Resolution No. 31-13, Approving 2013 Levy, Collectible in 2014
Administrator Young stated that the proposed 2014 levy for the City of Deephaven is $1,977,235, which represents a 2.87% increase over the 2013 levy.  He stated that this represents the first increase in the property tax levy since 2010.  

He stated that the 2014 annual General Fund balance is projected to increase $180 with overall cash reserves projected to be 112% at the end of 2014.  He stated with the continued decline in the estimated market value of properties in Deephaven, the City’s tax capacity rate will increase from 18.624% in 2013 to 19.201% in 2014.  He noted, however, that the exact amount of the 2014 tax capacity rate will not be known until further information is received from Hennepin County.

Administrator Young stated that it appears that the effect of the 2014 levy limits on the City of Deephaven is negligible.  He stated that the City Council had the ability to increase the levy by 7.9% over the 2013 levy and 4.9% over the proposed 2014 levy of $1,977,235.
Mayor Skrede stated that it’s interesting to note that the City Council could have asked for an additional $100,000 in the property tax levy under 2014 levy limits.  He stated that the Council discussed the possibility of decreasing the levy due to several unexpected revenue sources that had been received this year but ultimately decided that these revenues could possibly be used for other projects.  He added that the Council did not run on the promise of no new taxes but to use each tax dollar responsibly.

Councilmember Kask stated that he would like to fund some special projects with some of these unexpected revenues.

Mayor Skrede agreed noting that the City had to establish an interfund loan in order to finance the Rutledge Avenue Storm Sewer project this year.  He stated that the City may be able to support this project using these unexpected revenues rather than the interfund loan.

Councilmember Erickson noted that we also have a number of maintenance items to be addressed, such as streets and the Vine Hill Bridge, and looks forward to having that discussion.

Motion by Councilmember Hackney to adopt Resolution No. 31-13, A Resolution Approving the 2013 Levy Collectible in 2014 in the amount of $1,977,235.  Seconded by Councilmember Gustafson.    Motion carried 5-0.
B.
Approve 2014 EFD Operating Budget & Capital Equipment Budget
Administrator Young provided a summary of the proposed final draft of the 2014 EFD Operating Budget & Capital Equipment Budget for Council review.  He noted that the two areas of disagreement that the Council expressed at their first review of the 2014 EFD Budget on August 5th concerned the salary increases proposed for the Fire Chief and Fire Inspector and a $10,000 transfer from the Operating Fund to the Capital Equipment Fund for an undesignated purchase.
Mayor Skrede asked if the District has an actual job description for the Fire Inspector position.

Councilmember Hackney agreed that the District needs a better definition for this position.  He stated that salary increases for our police officers are proscribed with a particular salary range while salaries at the District are negotiated during the budget process.

Mayor Skrede asked if there was in difference in qualifications between a Fire Marshal and Fire Inspector.

Councilmember Hackney stated that both positions go through the same inspections and require similar certifications.  He stated that there is no real clear cut way that cities differentiate between these two positions.  He stated that the only difference is in regards to supervisory roles and the ability to sign off on certain projects.  He added that the size and make-up of cities can determine whether they have a Fire Marshal or Fire Inspector.  
Councilmember Hackney stated that the City of Excelsior had a Fire Marshall in place when we became a Fire District.  He left the position and the District evolved into three part-time positions.  He stated that two part-time inspectors eventually left, which left the one remaining individual to eventually become the full-time Fire Inspector.

Mayor Skrede stated that his preference would be to have this position rated, create a job description, and a pay scale before arbitrarily increasing the salary by such a high percent.  He added that the only reason the Fire Board reduced the Fire Inspector salary from 22% to 10% in the final budget draft was to try to create unanimity on the approval of the budget.  He stated that he doesn’t want to be a member of an organization that is looking to blackmail a city into a decision.

Councilmember Gustafson stated that he agrees with the Mayor’s comments.  He stated that the significant salary increase was an emotional decision made by the Fire Board.  He stated that it is easy to spend money when it is not yours.  He stated that we will soon be negotiating with city staff over 1-2% salary increases and it’s tough to justify a 10% salary increase for the Fire Inspector position.  He stated that he couldn’t vote for this type of increase.

Councilmember Erickson stated that he agreed with the comments from the Council.  He asked if we know the status of the Fire Chief.
Councilmember Hackney stated that he is one of three finalists for the position of Fire Chief with the City of St. Louis Park.  He stated that we won’t know anything until September 16th.  He stated that the survey information that was used to establish the proposed increases for the Fire Chief and Fire Inspector positions is the same data that our city uses.  He stated that you could look at the increase for the Fire Inspector as a 2% cost of living increase and an 8% market adjustment.  He added that the Fire Inspector is currently receiving $30,000-$40,000 less than other comparable cities.

Mayor Skrede stated that he would like to see it based on a job description with a defined salary schedule.  He stated that once the Fire Board is able to come up with a sellable position, he would look forward to having this discussion next year.

Councilmember Kask stated that it is poor management to offer higher increases than what we are willing to offer our own staff.  He stated that he does not support the budget as presented.
Motion by Councilmember Gustafson to not approve the 2014 EFD Operating Budget in the amount of $865,082 as submitted.  Seconded by Councilmember Kask.  Motion carried 5-0.

Motion by Councilmember Hackney to approve the 2014 EFD Capital Equipment Plan in the amount of $175,000 as submitted.  Seconded by Councilmember Gustafson.  Motion carried 5-0.

Motion by Councilmember Kask to approve the 2014 EFD Fire Facility Budget in the amount of $548,460 as submitted.  Seconded by Councilmember Hackney.  Motion carried 5-0.

C.
Other

 There was no other Unfinished Business this evening.
7. NEW BUSINESS
A.
Approve One Day Temporary Intoxicating Liquor License (Cottagewood Store)
David Sigel, President of the Cottagewood Community Foundation, was present to request a 1 Day Temporary On-Sale Intoxicating Liquor License for the annual Oktoberfest event to be held on September 28, 2013.  He provided a summary of the event and noted that they intend to follow the same procedures as last year regarding the sale of alcohol.
Mayor Skrede noted that the certificates of liquor liability insurance have not yet been received.  David Sigel stated that they have submitted an application to their insurance company for the required coverage.
David Sigel asked if the Cottagewood Community Foundation would have to go through the same procedure to obtain approval for up to three events.
Administrator Young stated that they could submit one application for up to three events.

Councilmember Kask stated that the City might want to institute additional controls if one of the events does not go as well as intended.

Motion by Councilmember Hackney to approve a 1 Day Temporary On-Sale Intoxicating Liquor License for the Cottagewood Community Foundation for September 28, 2013, subject to receiving certificates of liquor liability insurance.  Seconded by Councilmember Erickson.  Motion carried 5-0.

B.
Approve Election Equipment Agreement with Minnetonka School District 276
Administrator Young stated that the Minnetonka School District conducts their School Board elections every odd numbered year and the City of Deephaven typically allows the School District to borrow one voting machine and one AutoMark machine to conduct their election at Deephaven Elementary School.  He stated that the School District borrows other voting machines for their election from the City of Shorewood.

Administrator Young stated that the School District would again like to continue to borrow election 
equipment from the City of Deephaven and have requested that the City enter into the attached
agreement.  This agreement is required under Section 1.4 of the recently adopted Election Equipment
Agreement with Hennepin County .

Administrator Young stated that written permission has been granted by the County’s Election Manager and the proposed Lease Agreement between the City of Deephaven and Minnetonka School District 276 includes substantially the same terms as the County Election Agreement.  As part of the proposed agreement, the School District, after an initial fee of $160 in 2013, will pay the entire annual maintenance fee every odd numbered year for the use of (1) DS200 Digital Scan Voting machine ($187.20) and (1) AutoMark machine ($160.00). 

Motion by Councilmember Kask to approve the Election Equipment Agreement with Minnetonka School District 276.  Seconded by Councilmember Gustafson.  Motion carried 5-0.
C.
Other
There was no other New Business this evening.

8. DEPARTMENT REPORTS
A. Police Department
The August Incident Report was presented.
B. Excelsior Fire District
There was nothing new to report on the Excelsior Fire District.

C. Public Works
Administrator Young provided an update on recent and upcoming public work activities.

Councilmember Erickson stated that after having a discussion with Howard Bennis, he would be interested in having the Public Works Department consider establishing an apprentice program for part-time summer staff.

Councilmember Erickson expressed his appreciation to staff for how well they accomplished all the work relating from this summer’s storm damage.

D. Administration
Administrator Young provided a brief summary on the following items:

· Congratulations to part-time summer staff members Matt Bennis & Nick Holm for their excellent work this past summer
· An update on the preparation of the proper documentation to FEMA for reimbursement for tree debris removal and lift station maintenance as a result of the June 20, 2013 storm
· 2013 Parking Permit Summary 
9. ADJOURNMENT
Motion to adjourn by Councilmember Hackney, seconded by Councilmember Erickson.  The meeting adjourned at 8:45 p.m. 

Respectfully submitted,

Dana H. Young

City Administrator
